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Indiana has taken steps to curb 
excessive liability, address litigation 
abuse, and promote balance in its 
civil justice system, though it has not 
enacted comprehensive reforms in 
many years. The Hoosier State should 
seize the opportunity to modernize its 
legal environment and make Indiana an 
even better place to do business.

https://instituteforlegalreform.com/research/


Introduction and 
Executive Summary
Indiana has a strong tradition of adopting reforms that promote balance and 
predictability in its civil justice system, deter excessive liability, and prevent 
lawsuit abuse. But this legacy is not set in stone, and emerging challenges 
underscore the need for continued action to protect Indiana’s economy. 
This paper provides an overview of the state’s litigation landscape through 
the lens of legislative achievements, judicial impact, and how the state can 
pursue further reforms in 2026 and beyond.

Legislative Achievements
The Indiana General Assembly 
has an established track 
record of enacting reforms to 
improve the state’s civil justice 
environment. Indiana was the 
first state to pass medical 
liability reform legislation.1 
During the 1980s, the 
legislature instituted a modified 
comparative fault system, 
abolished joint and several 
liability for most negligence 
actions, modified the state’s 
collateral source rule, and 
strengthened sanctions for 
frivolous lawsuits.2 In the 1990s 

and 2000s, Indiana adopted 
safeguards to prevent excessive 
punitive damages awards, 
secured significant product 
liability reforms, and addressed 
a host of other issues to improve 
fairness and predictability in the 
state’s legal system.3

Indiana has taken some 
important proactive measures 
to address emerging areas of 
potential lawsuit abuse. The 
state was one of the first to 
enact legislation in response to 
the rise of third-party litigation 

funding (TPLF).4 It was also 
an early adopter of liability 
protections related to COVID-19, 
shielding businesses and 
healthcare providers from certain 
pandemic-related lawsuits.5 
During the past few years, the 
legislature also eliminated an 
archaic law that prohibited jurors 
from considering whether a 
person in a car accident wore a 
seat belt.6 However, significant 
lawsuit-related costs are still a 
burden on the state’s economy, 
and much work remains to  
be done.
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Lawsuits Cost Hoosiers
Indiana residents pay the price 
of a burdensome tort system. 
Indiana bore an estimated 
$7.9 billion in tort costs in 
2022, equating to $2,962 per 
household, according to a study 
published by The Brattle Group 
based on insurance data.7

Indiana fared better than several 
of its neighbors, but pays 
significantly more per household 
and in tort costs as a percentage 
of state GDP than the Buckeyes 
to the east.8

Indiana’s civil justice system 
also impacts its business 
climate. While the state has 
rated favorably in several recent 
rankings, others give a mixed 
picture. For example, CNBC’s 
2025 annual Top States for 
Business ranked Indiana 9th 
overall, including an A- for 
its “business friendliness,” a 
category that includes the state’s 
lawsuit and liability climate.9 
Indiana also retained its 6th-best 
ranking in Chief Executive’s 2025 

annual listing of Best and Worst 
States for Business.10 However, 
other reports such as U.S. News’ 
2025 Best States placed Indiana 
in the bottom half in terms of 
state business environments.11 As 
this lack of consensus indicates, 
there is room for Indiana to 
further improve its reputation as 
a state with a fair legal climate 
that is open for business.

Areas of Rising Importance
This paper explores six steps 
Indiana can take to improve its 
civil justice environment.12

Noneconomic Damages
Pain and suffering, emotional 
distress, and other noneconomic 
damages are highly subjective 
and not easily quantified by a 
dollar amount. While intended to 
compensate for an injury, these 
awards can vary widely and 
may result in disproportionate 
damages, creating unfairness 
and unpredictability in the civil 
justice system. Indiana should 

establish, for all personal injury 
actions, a maximum level for 
the portion of an award that is 
noneconomic damages.

Misleading Lawsuit 
Advertising
Television, billboard, and social 
media ads have enticed people to 
file lawsuits with unreasonable 
expectations of fast, easy, large 
awards. In addition, by flashing 
multimillion-dollar verdicts, ads 
have conditioned the public to 
believe that such award amounts 
are normal and that those dollars 

actually make it into the pockets 
of clients, when these outliers 
are often substantially reduced 
or thrown out altogether on 
appeal.13 Indiana should consider 
legislation that responds to 
common misleading lawsuit 
advertising practices.

Settlement Efficiency
When parties refuse reasonable 
settlement offers and instead 
proceed through the time and 
expense of a trial—only to obtain 
a less favorable judgment—they 
may be required to pay their 
opposing party’s attorney fees.14 
Indiana limits these fees awards 
to a $250 hourly rate and total of 
$5,000. Indiana should increase 
these limits to provide a stronger 
deterrent against unnecessary 
litigation that wastes both party 
and judicial resources.
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Public Nuisance Law
Plaintiffs’ lawyers have 
increasingly sought to 
transform public nuisance into 
a “super tort,” using it to target 
manufacturers of lawful products 
and impose sweeping liability. 
Legislators should codify 
Indiana’s public nuisance law, 
preserving clear and rational 
boundaries on the tort and 
preventing its misuse through 
unsound litigation.

Liability for Another’s 
Unlawful Act
After a tragic crime, plaintiffs’ 
lawyers sometimes attempt 
to shift the blame from the 
perpetrator to a business and 
property owner. These lawsuits 
often claim that a business 
failed to prevent a shooting or 
assault on its premises, despite 
the inherent unpredictability 
of such acts. Indiana should 
enact legislation that reasonably 
constrains these claims.

Bifurcating Trials
Too often, highly emotional 
evidence or juror sympathy for 
a severely injured plaintiff can 
compromise the jury’s task of 
evaluating liability and damages 
in a dispassionate manner. 
Bifurcation addresses this 
concern by dividing a trial into 
a liability phase and a damages 
phase. By establishing an option 
to separate these issues, Indiana 
can reduce prejudice, encourage 
impartial decision-making, and 
focus trials, potentially leading to 
faster, more efficient resolution 
of cases.
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The Indiana Legislature’s 
Record on Legal Reform
Indiana has a history of adopting legislation to modernize liability rules, 
calibrate damages to promote reasonable compensation, and prevent 
abusive litigation. Although these actions have helped to strengthen the 
state’s competitive position, there remains much that can be done to shore 
up Indiana’s civil justice system—a crucial pillar of its economic progress.

Past Reforms Set Stage for Future Improvements
Beginning in the 1970s, the 
Indiana General Assembly 
established a legacy of impactful 
reforms across a range of 
core liability issues. Those 
reforms demonstrate a level of 
ambition that legislators have 
an opportunity to match in the 
present day.

Medical Liability Claims
Indiana’s early adoption of 
medical liability reform in 
1975 marked the beginning 
of sustained efforts aimed at 
promoting stable access to 
care and fair compensation. 
The General Assembly initially 
set $500,000 as the maximum 
amount recoverable in an action 
brought under the Indiana 
Medical Malpractice Act 
(MMA).15 The legislature has 
since increased this limit four 
times, most recently in 2019 to 
its current $1.8 million level.16

In addition, the MMA requires 
claims to be reviewed by a 
panel of medical experts before 
litigation advances to protect 
against unmeritorious cases.17 
The Act also establishes a 
patient compensation fund to 
act as a financial safety net 
that pays damages above the 
healthcare provider’s primary 
malpractice insurance limits.18 
The MMA preserves patient 
recovery by limiting attorney’s 
fees in medical malpractice 
actions to 32% of any recovery, 
and 15% of any recovery from the 
patient compensation fund.19

As a result of these reforms, 
Indiana has a relatively stable 
medical liability environment. 
According to the Indiana State 
Medical Association, physicians 
in Indiana pay malpractice 

insurance premiums that are 
approximately 40% to 70% 
lower than those in surrounding 
states—a substantial difference 
attributed to “the durability of 
the MMA and the state’s tort-
reform structure.”20

Collateral Source Reform
Indiana, in 1986, was an early 
adopter of collateral source 
reform, allowing courts to 
consider, in some cases, 
payments the plaintiff already 
received as compensation for the 
injury at issue in the lawsuit.21 
The purpose of this law was 
to avoid situations in which a 
person receives double recovery 
for an injury.
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Punitive Damages
In 1991, the U.S. Supreme 
Court observed that punitive 
damages had “run wild” 
around the country.22 As the 
Court incrementally developed 
constitutional due process 
safeguards to rein in excessive 
punitive awards,23 the Indiana 
General Assembly responded 
with significant legislative 
reforms. Most notably, the 
legislature allowed punitive 
damages up to three times 
the amount of compensatory 
damages or $50,000, whichever 
is greater.24 The legislature 
also required that punitive 
damages be proven by clear and 
convincing evidence.25 Together, 
these reforms complement the 
U.S. Supreme Court’s punitive 
damages jurisprudence to 
prevent the imposition of 
unsound, disproportionate 
punishment.26

Product Liability Reforms
The General Assembly adopted 
significant reforms to the Indiana 
Product Liability Act (IPLA) 
during the 1990s. In 1995, the 
legislature amended the statute 
to more broadly encompass 

theories of recovery based 
upon either strict liability or 
negligence, and limited strict 
liability claims only to product 
manufacturers.27 The legislature 
also adopted comparative fault 
principles for the allocation 
of liability and damages and 
eliminated joint and several 
liability in products cases.28

A few years later, the General 
Assembly repealed the entire 
IPLA and recodified it. The 
updated statute included a 
rebuttable presumption that 
a product is not defective if it 
complied with all applicable 
government standards or 
conformed to the generally 
recognized “state of the art” 
at the time it was designed or 
made.29 The law also recodified 
product misuse and alteration 
defenses30 and included a 
statute of repose requiring any 
product liability action to be 
brought within 10 years after the 
delivery of the product to the 
initial user or consumer.31

Core Tort Liability Rules
In addition to the key reforms 
discussed, Indiana has adopted 
other laws to improve its legal 

environment. For instance, 
before eliminating joint liability 
in product cases, the General 
Assembly had largely eliminated 
joint and several liability for 
other tort cases when enacting 
a modified comparative fault 
system. Under this system, a 
plaintiff who is more than 50% 
at fault for his or her own injury 
cannot recover.32

Indiana also maintains 
reasonable limits on the scope 
of recovery for wrongful death. 
The state’s wrongful death act 
provides that only a decedent’s 
personal representative may 
bring a claim for damages.33 
Damages for an adult person 
may include recovery of 
economic losses, such as 
reasonable medical, hospital 
and funeral expenses, as well 
as noneconomic damages up 
to $300,000 for loss of love 
and companionship.34 Highly 
subjective damages for “grief” 
are specifically prohibited, as are 
punitive damages.35

Further, the legislature has long 
empowered courts to sanction 
parties that pursue frivolous 
claims or defenses, or litigate in 
bad faith, by awarding attorney’s 
fees to the opposing party.36 To 
support working jurors’ ability 
to serve on lengthy trials, the 
General Assembly has also 
increased juror compensation 
to as much as $90 per day, 
helping ensure balanced and 
representative participation in 
deciding issues of liability  
and damages.37
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Indiana’s Recent Accomplishments
Indiana’s civil justice reform 
achievements since 2020 
demonstrate the state’s 
continued ambition to be 
responsive to new liability issues 
as well as revisit unsound laws.

COVID-19 Liability 
Protections
The COVID-19 pandemic 
introduced tremendous 
uncertainty into the legal system, 
as healthcare providers raced to 
treat patients while protecting 
themselves from contracting 
the virus, and businesses 
navigated how to remain 
operational while safeguarding 
workers and customers. Within 
the first year of the pandemic, 

the General Assembly enacted 
comprehensive liability 
protection for healthcare 
providers, businesses, schools, 
government entities, and 
individuals.38

Specifically, legislation 
provided immunity from civil 
tort liability to any person or 
entity for damages “arising from 
COVID-19” on any premises or 
in connection with any activity 
managed or sponsored by the 
person or entity.39 The law also 
expressly barred class actions 
arising from COVID-19 exposure, 
treatment, or related conduct, 
and clarified that these liability 
protections were in addition to 
any others available under state 
or federal law.40 In addition, the 

statute carved out exceptions 
for gross negligence or willful or 
wanton misconduct, provided 
such conduct is proven by clear 
and convincing evidence.41

The law also established clear 
beginning and end dates for 
immunity during this public 
health emergency. It applied to 
any action accruing after March 
1, 2020, and sunset at the end 
of 2024.42 With these actions, 
the General Assembly provided 
essential liability protection in 
the face of an unprecedented 
situation while preserving the 
ability to readily extend immunity 
if necessary.
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Misleading Lawsuit 
Advertising
The General Assembly has also 
taken important steps to address 
the pernicious effects lawsuit 
advertising can have on public 
health.43 Misleading tactics in 
advertisements designed to 
recruit clients for lawsuits have 
scared people away from taking 
medication that their doctor 
has prescribed or seeking a 
beneficial treatment.44 These ads 
have resulted in actual harm to 
patients, including death.45 The 
American Medical Association 
(AMA) has recognized that “[t]he 
onslaught of attorney ads has 
the potential to frighten patients 
and place fear between them 
and their doctor” and “jeopardize 
patient care.”46 It has called upon 
state legislatures to address  
this issue.47

In 2021, Indiana became 
one of the first states to 
act.48 The General Assembly 
enacted legislation prohibiting 
“commercial communications” 
for legal services from opening 
with “sensationalized warnings 
or alerts” that lead consumers 
to believe they are watching 
a government-sanctioned 
medical alert, health alert, 
consumer alert, or public service 
announcement.49 The law bars 
advertising that is likely to 
cause consumers to fail to use 
or to discontinue medications 
or remove a medical device 
without appropriate independent 

medical advice. In addition, it is 
a deceptive act to misrepresent 
the risks of a drug or medical 
device, to leave consumers with 
the false impression that the 
risks outweigh the benefits, or to 
suggest—falsely—that the FDA 
has recalled the product.

The law also requires advertising 
claims targeting medications 
or medical devices to be 
substantiated by competent 
and reliable scientific evidence 
or backed by a final court 
adjudication on the merits. 
It authorizes enforcement by 
the state attorney general, a 
manufacturer or seller of the 
medical device or drug, or a 
consumer who viewed the 
advertisement against entities 
involved in or benefiting from 
the deceptive act, except 
Indiana‑licensed attorneys.50 
Courts are authorized to 
impose an injunction, order 
those engaged in deceptive 
lead generation practices to 
reimburse or provide other 
restitution to aggrieved 
consumers, and require a violator 
to pay reasonable litigation 
expenses.51

Additional reforms discussed 
in the next chapter can expand 
upon this law by addressing 
other advertising practices 
that mislead consumers and 
adversely impact the civil  
justice system.

Third-Party Litigation 
Funding
In 2023 and 2024, Indiana joined 
a growing number of states that 
have worked to rein in TPLF,52 
enacting safeguards for both 
consumer lawsuit lending53 and 
commercial litigation financing.54

Consumer lawsuit lending 
often targets the poor and 
injured, offering cash advances 
to desperate people to cover 
personal expenses while a 
lawsuit is pending in exchange 
for repayment from the recovery 
at predatory rates.55

In 2023, Indiana enacted 
legislation amending an earlier 
statute governing consumer 
lawsuit lending arrangements—
referred to in Indiana as civil 
proceeding advanced payment 
(CPAP) agreements—by requiring 
claimants or their attorneys to 
provide written notice to other 
parties and insurers whenever a 
claimant has entered into such 
an arrangement with a CPAP 
provider.56 The law also provides 
that the existence and content of 
consumer CPAP agreements are 
discoverable under the Indiana 
Rules of Trial Procedure.

Commercial litigation financing, 
by comparison, refers to large-
scale investment in mass tort 
litigation or other major litigation 
or portfolios of cases brought by 
a law firm. Dedicated commercial 
litigation finance firms, hedge 
funds, institutional investors, 
foreign sovereign wealth funds, 
and wealthy individuals are 
investing billions of dollars each 
year into funding U.S. lawsuits 
in exchange for a portion of 
any recovery obtained by a law 
firm.57 Experts have observed 
that litigation financing is 
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“reshaping every aspect of 
the litigation process—which 
cases get brought, how long 
they are pursued, when are 
they settled.”58 An outside 
funder’s presence can turn what 
is traditionally a negotiation 
between two opposing parties 
into a multi-party affair with 
a “behind the scenes” funder 
interested solely in maximizing 
a return on their investment. 
Indeed, major funders recognize, 
and even tout, that their 
presence “make[s] it harder and 
more expensive to settle cases.”59 
These arrangements can create 
serious ethical problems, as 
often-undisclosed funders may 
exert control over potential 
case settlements or other major 
litigation decisions in place of 
the law firm’s client.60

In 2024, the General Assembly 
addressed these wide-ranging 
concerns in several ways. 
The law it enacted prohibits a 
“commercial litigation financier” 
from influencing, directing, or 
making litigation decisions, 
including decisions about how 
the underlying civil proceeding 
is conducted and how any 
settlement or resolution is 
reached.61 It also prohibits a 
party from disclosing or sharing 

information with a commercial 
litigation financier that is subject 
to a court’s sealing or protective 
order. In addition, the law 
prohibits a commercial litigation 
financier from entering into a 
litigation financing agreement 
that is directly or indirectly 
financed by a “foreign entity  
of concern.”62

Seat Belt Evidence Reform
In addition to responding to 
newer developments, in 2024, 
the General Assembly revisited 
an archaic law that blindfolded 
jurors from learning that a 
person injured in an automobile 
accident was not wearing a 
seat belt.63 This prohibition was 
adopted at a time when people 
still questioned the effectiveness 
of seat belts in preventing 
injuries.

Since that time, studies have 
proven that seat belt use “is the 
most effective way to save lives 
and reduce injuries in crashes.”64 
Today, nearly every state, 
including Indiana, mandates 
their use.65

Whether or not the occupants of 
a vehicle wore seat belts is key 
to accurately evaluating issues 

in litigation such as causation, 
allocation of fault, and mitigation 
of damages. In other words, 
juries are unable to fairly 
consider if a person’s injuries 
would have been less severe, or 
if a person would have survived a 
crash, if they had properly worn a 
seat belt. Yet, in Indiana, defense 
lawyers were generally barred 
from mentioning seat belt use 
in court under a gag rule widely 
viewed as a “vestige of a bygone 
legal system and an oddity in 
light of modern societal norms.”66

Legislation enacted in 2024 
provides that evidence of a 
plaintiff’s failure to wear a seat 
belt is admissible to mitigate 
damages in a personal injury 
or wrongful death action if the 
plaintiff was at least 15 years 
old at the time of the incident 
and was inside a motor vehicle 
manufactured after Sept. 1, 1986, 
that had at least one inflatable 
restraint system.67 In taking 
this approach, Indiana joined 
other states in discarding this 
outdated seat belt gag rule.68
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Next Steps:  
Addressing Areas of 
Rising Importance
While Indiana has a track record of successfully enacting civil justice 
reforms, maintaining a strong legal environment for business requires a 
proactive approach to new and evolving challenges. Further action is needed 
to continue the state’s leadership by addressing areas of rising importance, 
six of which are discussed here.

Noneconomic Damages
Pain and suffering, emotional 
distress, and other forms of 
noneconomic damages have 
long presented significant 
challenges for the civil justice 
system. Unlike medical bills 
or lost wages—which can 
be documented, calculated, 
and verified—noneconomic 
damages redress intangible 
injuries that are often difficult 
for judges and juries to reduce 
to a dollar amount. Although 
these awards are meant to 
provide fair compensation, 
they frequently lead to highly 
inconsistent results. Similar 
cases can produce vastly 
different outcomes, creating 
concerns that some plaintiffs 

may receive windfall recoveries 
while defendants may be 
subject to unpredictable and 
disproportionate damage awards.

Personal injury lawyers have 
also placed greater emphasis 
on obtaining higher awards for 
pain and suffering and other 
noneconomic damages. The 
U.S. Supreme Court’s adoption 
of due process safeguards 
against excessive punitive 
damage awards, combined 
with state legislative reforms 
such as Indiana’s statutory 
limit on punitive awards,69 has 
left personal injury lawyers to 
seek alternative ways to obtain 
jackpot judgments. As a result, 

noneconomic compensatory 
damages are increasingly a key 
driver of “nuclear verdicts”  
(those above $10 million) in 
personal injury and wrongful 
death cases.70

Indiana has long recognized 
the importance of predictable 
and fair awards from trial 
to trial. For example, the 
legislature has limited the total 
amount recoverable in medical 
liability cases to $1.8 million71 
and permitted noneconomic 
damages up to $300,000 in 
certain wrongful death cases.72 
Indiana also permits punitive 
damage awards to be no more 
than the greater of three times 
the amount of compensatory 
damages awarded, or $50,000.73

One component of legislation 
introduced in the 2026 session 
would set a $1 million maximum 
for the portion of an award that 
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compensates for noneconomic 
losses in personal injury 
actions.74 Though that provision 
was later withdrawn from the bill, 
it remains an important reform 
for lawmakers to consider. In 
taking this approach, Indiana 
would join 10 other states that 
have similar laws. For example, 
Mississippi and Tennessee also 
have a $1 million maximum.75 

Some states have a lower level, 
such as Idaho.76 Other states, 
such as Colorado and Maryland, 
allow slightly higher amounts.77

The presence of a noneconomic 
damages limit has significant 
implications for state economies. 
Notably, a forthcoming research 
publication from ILR and The 
Brattle Group will note that, 

if all states that did not have 
noneconomic damages limits 
in place in 2022 had adopted 
such limits, the U.S. would have 
experienced $81 billion less in 
tort costs (out of a $529 billion 
total) in 2022. That would have 
broken down to about $1.3 billion 
in savings for Indiana, or nearly 
$500 per household.78

Misleading Lawsuit Advertising Revisited
When Indiana adopted legislation 
in 2021 to combat misleading 
lawsuit advertising (discussed 
in the previous chapter) it was 
one of the first states to respond 
to the troubling rise of massive 
ad campaigns that undermined 
public health and safety through 
scaremongering tactics that 
could lead a person to stop 
using a prescribed medication 
or not seek needed treatment.79 
A federal appellate court has 
upheld one such law as “just 
the sort of health and safety 
warnings that have been long 
considered permissible.”80

While Indiana has addressed 
misleading advertising practices 
that jeopardize public health, 
it has not tackled deceptive 
features of other lawsuit 
ads. These ads often have 
problematic messages that 
entice viewers to file a lawsuit 
by misleading them about how 
much they are likely to receive, 

how quickly they will receive it, 
and even the need to litigate the 
claim at all.

In addition, lawsuit ads 
sometimes flash multimillion-
dollar verdicts, suggesting that 
viewers may be entitled to a 
similar award. What viewers 
are not told is that courts 
often significantly reduce 
such excessive amounts and 
sometimes throw out the verdict 
entirely.81 This practice can 
also normalize awards at these 
astronomical levels in the eyes  
of the public (even though they 
are far from common), and, by 
doing so, make it more likely  
that future jurors will return 
excessive amounts.

The rapid growth of TPLF—
including direct financing of 
lawsuit advertising and lead 
generation efforts—has only 
heightened these concerns.82

State legislatures and some 
courts have started to respond. 
For example, Georgia enacted 
a law that prohibits attorneys 
from falsely portraying actors 
as clients or making statements 
likely to lead a person to have 
an unjustified expectation of 
future success based on past 
performance.83 A Louisiana 
law requires any legal services 
ad that refers to a monetary 
settlement or jury verdict 
obtained by the advertising 
attorney to disclose all fees 
paid to the attorney that are 
associated with the settlement 
or award.84 In addition, the 
Texas Supreme Court amended 
a rule regulating advertising of 
an attorney’s past successes 
to require that “[a] lawyer who 
knows that an advertised verdict 
was later reduced or reversed, or 
never collected, or that the case 
was settled for a lesser amount, 
must disclose the amount 
actually received by the client 
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with equal or greater prominence 
to avoid creating unjustified 
expectations on the part of 
potential clients.”85 In 2025, the 
Alabama Supreme Court similarly 
updated its rules governing 
lawyer communications.86

Indiana’s General Assembly 
should amend the state’s 
pioneering law to extend to all 
forms of misleading lawsuit 
advertising practices. In addition 
to applying the prohibition on 
misrepresenting lawsuit ads as 
public service announcements or 
consumer alerts, the legislature 
should stop common deceptive 
practices that cause consumers 
to reach erroneous conclusions 
regarding the need to file a claim, 
likelihood of success, availability 
of compensation, or likely 
amount of recovery.

Such practices include:

•	Representing amounts of 
verdicts, awards, or judgments 
that do not reflect amounts 
collected because they were 
reduced, reversed, or otherwise 
modified or invalidated by a 
trial or appellate court;

•	Representing individual or 
aggregate amounts recovered 
that cannot be verified through 
court judgments, settlements, 
or other records;

•	Using statements or symbols 
indicating that the sponsor 
or the attorney or law firm 
featured in the advertisement 
can obtain immediate cash or 
quick settlements;

•	Representing that consumers 
may qualify or be eligible 
for compensation from a 
settlement, fund, verdict, 
award, or judgment that 
does not exist or from which 
compensation is available only 
to parties to those actions; or

•	Representing that consumers 
can passively obtain 
compensation through a 
class action or other means 
when filing an individual 
claim is necessary and not 
disclosed to consumers in 
the advertisement and when 
responding to the solicitation.
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Settlement Efficiency
Indiana law has long encouraged 
parties to resolve disputes 
without litigation. Under existing 
law, a party that rejects a 
reasonable settlement offer risks 
being on the hook for the other 
side’s attorney’s fees.87 “Qualified 
settlement offers” subject to fee-
shifting must be made in writing 
at least 30 days before trial and 
resolve all claims or defenses 
at issue in the civil action.88 If 
the final judgment in the case is 
less favorable than the terms of 

the rejected qualified settlement 
offer, the court must award 
attorney’s fees to the party 
whose offer was rejected.

For many years, Indiana limited 
the maximum recovery of 
attorney’s fees to $1,000, with 
hourly rates capped at $100. The 
legislature increased these limits 
to allow recovery up to $5,000 
in fees at a rate not to exceed 
$250 per hour in 2024.89 Still, 

these amounts fall well short of 
reflecting the reasonable costs 
of legal services today.

The General Assembly should 
further raise these limits so that 
the law provides a meaningful 
incentive for parties to negotiate 
in good faith to reach fair 
settlements and offers a more 
effective deterrent against 
unnecessary litigation that 
wastes both party and  
judicial resources.

Public Nuisance Law
Another emerging litigation 
trend that warrants legislative 
attention is the effort 
by plaintiffs’ lawyers to 
transform public nuisance 
into a “super tort,” capable of 
imposing sweeping liability 
on manufacturers of lawful 
products. Historically, a public 
nuisance claim provides a 
means to address disruptive 
activities on a property that 
unreasonably interfere with the 
public’s use of land.90 Traditional 
public nuisance lawsuits target 
activities like blocking public 
roads or using property for 
gambling, drug-dealing,  
or prostitution.

As past ILR research has 
documented, plaintiffs’ lawyers 

have sought to redefine and 
dramatically expand the concept 
of “unreasonable interference 
with public rights,” recasting 
public nuisance as a catch-all 
doctrine that could apply to 
an almost limitless range of 
circumstances.91

In a bevy of lawsuits filed across 
the country, contingency-fee 
lawyers hired by state and local 
governments have claimed that 
manufacturers and distributors 
of lawful products—including 
fuel, paint, automobiles, 
firearms, pharmaceuticals, and 
even beverages sold in plastic 
bottles—may be held liable 
under public nuisance for the 
societal costs associated with 
the use (or misuse) of those 

products. In many such cases, 
the challenged products are 
not only lawful but also heavily 
regulated, widely used, and 
valued by consumers.

For example, in 2023, 
Indianapolis sued automakers 
Kia and Hyundai, alleging they 
created a public nuisance by 
making their cars too easy to 
steal.92 The lawsuit attempts to 
sidestep the fact that intervening 
criminal activity caused the 
alleged harm.

These attempts to distort 
public nuisance law erode 
predictability and fairness in the 
civil justice system by exposing 
entire industries to potentially 
boundless liability untethered 
from established legal principles. 
They also risk chilling innovation 
and destabilizing essential 
sectors of the economy, such as 
energy production, by creating 
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uncertainty about whether lawful 
commercial conduct may later be 
reframed as a “public nuisance.” 
Many courts have rejected 
attempts to expand public 
nuisance law and recognized 
that it is inappropriate to use the 
judiciary in this manner.93

Legislation introduced in Indiana 
in 2026 would address these 
concerns by codifying the 
state’s public nuisance law and 
reaffirming its proper scope.94 
It would make clear that public 

nuisance doctrine applies 
only to rights commonly held 
by all members of the public 
to the use of public land, air, 
and water, and must implicate 
unlawful conditions prohibited 
by state or federal law. Further, 
legislation would properly 
distinguish a government entity 

and private person’s ability to 
bring a public nuisance action 
and the available remedies. 
In doing so, the legislation 
would reinforce the integrity of 
Indiana’s civil justice system and 
provide much‑needed clarity 
for businesses, courts, and 
communities alike.95

Liability for Another’s Unlawful Act
Plaintiffs’ lawyers have also 
sought to expand tort liability 
by targeting property owners 
and businesses for criminal or 
unlawful acts committed by 
others. These lawsuits typically 
allege that a business failed to 
anticipate and prevent criminal 
activity—such as a shooting, 
robbery, or assault—that 
occurred on its premises. But 
such incidents are often sudden, 
isolated, and inherently difficult 
to predict, even for entities that 
take reasonable steps to protect 
the safety of customers  
and workers.

Similar liability theories have 
been advanced against rideshare 
platforms, asserting that app 
developers should be held 
responsible for unlawful acts 
committed by users of their 
services. These claims attempt 
to shift responsibility away from 
the perpetrators of crimes and 

instead impose it on businesses 
with no involvement in, or control 
over, the alleged wrongdoing.

This growing trend threatens to 
erode longstanding principles 
of tort law, which traditionally 
require a clear causal connection 
between a defendant’s alleged 
wrongful conduct and the 
harm that occurred. Holding 
property owners and businesses 
financially responsible for  
others’ criminal acts—simply 
because they have deeper 
pockets—effectively converts 
them into insurers against 
societal violence.

For example, following a tragic 
mass shooting at a mall food 
court, the mall’s owner and 
security company were sued for 
not preventing the attack. There 
was no reason for the property 
owner or the mall’s security to 
suspect such a random attack.96 

Nevertheless, the lawsuit broadly 
alleges that the businesses had  
a “duty to provide a safe 
shopping mall,” and points to 
the fact that the shooter wore a 
large backpack when he entered 
the property.97 After lower courts 
denied a motion to dismiss, 
finding that the “foreseeability” 
of even a seemingly random and 
potentially unpreventable attack 
must be subject to lengthy 
litigation, the decision was 
appealed to the Indiana  
Supreme Court.98

As an amicus brief filed in that 
case recognized, Indiana court 
rulings have led to “varied 
and inconsistent decisions 
and results,” making it “nearly 
impossible to predict whether a 
duty exists to prevent this sort 
of harm.”99 As a result, Indiana 
businesses have experienced 
“uncertainty and insecurity as 
they struggle to determine what 
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duties they owe to protect their 
invitees from third-party  
criminal actions.”100

The General Assembly should 
address this issue in a manner 
that provides clear guidance to 

business as to their obligations, 
protects public safety, and 
avoids unwarranted litigation 
and excessive liability. Such 
legislation would also preserve 
and facilitate access to stores 

such as supermarkets and 
pharmacies in high-crime 
areas.101 Florida and Georgia both 
achieved these goals as part of 
their comprehensive tort reform 
legislative packages.102

Bifurcating Trials
Although jurors are expected to 
evaluate evidence objectively, the 
realities of a trial often present 
circumstances in which strong 
emotions or juror sympathy for 
a severely injured plaintiff can 
overshadow a careful analysis of 
facts and law.

Recognizing this challenge, state 
legislatures and courts have 
turned to trial bifurcation as a 
tool to reduce undue prejudice 
that may result from emotionally 
charged evidence inflaming 
jurors’ passions or skewing their 
perceptions about a case.

In a bifurcated trial, the jury 
evaluates liability and damages 
in two distinct phases. In the 
first phase, the jury considers 
only whether the defendant 

is legally responsible for the 
alleged harm. Evidence is 
limited to issues such as duty, 
breach, causation, and available 
defenses, without exposing 
jurors to highly emotional or 
graphic evidence that is relevant 
only to the amount of damages 
and may overwhelm them and 
hinder their ability to impartially 
assess liability.

Only if the jury finds a defendant 
liable does the case proceed to 
the second phase, which focuses 
exclusively on damages. At this 
point, the same jury considers 
evidence relating to the nature 
and extent of the plaintiff’s 
injuries, medical treatment, and 
economic losses, and determines 
a reasonable award.

Bifurcation can also lead to 
more efficient proceedings: if a 
jury finds no liability in the first 
phase, the trial ends, conserving 
judicial resources and reducing 
litigation costs for all parties.

On the other hand, if a jury finds 
liability, the parties may agree  
to settle the case, avoiding 
further litigation and appeals. 
Even when both phases are 
necessary, the narrowed focus 
of each stage often results in 
more efficient presentation of 
evidence and a clearer, more 
organized trial structure.

Indiana should establish a 
bifurcation option at a party’s 
request in any civil action. 
Several states have enacted laws 
along these lines.103
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The Judicial Impact 
on Indiana’s Litigation 
Environment
The Indiana Supreme Court significantly influences the state’s litigation 
environment. It has the final word on matters of state law, including tort 
liability and interpretations of state statutes and regulations. The court also 
decides constitutional challenges to legislative efforts to address excessive 
liability and litigation abuse. On most civil justice issues, the court has 
respected and complemented the legislature’s policy decisions.

Judicial Respect for Legislative Reform
The Indiana Supreme Court 
has traditionally reinforced 
the General Assembly’s role 
of setting state policy on civil 
justice issues.

After Indiana became the 
first state to adopt medical 
malpractice reform legislation, 
the Indiana Supreme 
Court upheld the statute’s 
constitutionality, emphasizing 
the law’s clear purpose “to 
protect the health of the citizens 
of this State by preventing 
a reduction of healthcare 
services.”104 The court rejected 
separate constitutional 

challenges to the Indiana MMA’s 
limits on damages and attorney’s 
fees, medical review panel 
requirement, modified statute of 
limitations, and establishment of 
a patient’s compensation fund.

In doing so, the court observed 
that medical malpractice claims, 
“by reason of their potential 
number and size, pose a special 
economic threat” to healthcare 
providers that the Act addresses 
by “balancing the interests 
involved.”105

The Indiana Supreme Court  
has likewise respected the 
General Assembly’s authority 

to regulate punitive damages. 
The court has upheld the 
constitutionality of Indiana’s 
limit on punitive damages.106 
The court has observed that “for 
nearly as long as we have had 
punitive damages in Indiana, 
we have recognized their 
controversial nature” and that 
the legislature’s policy judgment 
regarding punitive awards “is no 
different” from other exercises 
of its “broad power to limit 
common law causes of action 
and remedies.”107
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Sound Decisions on Key Liability Issues
The Indiana Supreme Court 
has often rejected invitations 
to expand liability or endorse 
practices that could foster 
lawsuit abuse. Instead, for 
the most part, it has issued 
balanced, principled decisions 
on significant civil justice issues, 
strengthening predictability 
and fairness in the state’s 
legal system. Recent decisions 
illustrate this approach.

Phantom Damages
The Indiana Supreme Court has 
limited “phantom damages,” 
which refer to charges for 
medical treatment that may 
appear on a bill or in a billing 
system, but no one has paid or 
will pay due to lower negotiated 
rates paid by insurers.108 The 
court found that although 
“the discount of a particular 
provider generally arises out of 
a contractual relationship with 
health insurers or government 
agencies and reflects a number 
of factors . . . this evidence is of 
value in the fact-finding process 
leading to the determination 
of the reasonable value of 
medical services.”109 The court 
subsequently extended this 
rationale to reimbursements 
by government payers, finding 
a discounted amount to be a 
“probative, relevant measure 

of the reasonable value of the 
plaintiff’s medical care that the 
factfinder should consider.”110

Apex Doctrine
In 2022, the Indiana Supreme 
Court adopted a framework to 
address a common litigation 
tactic in which plaintiffs’ lawyers 
attempt to depose high‑ranking 
corporate executives who have 
no firsthand knowledge of the 
events involved in a lawsuit.111 
These “apex depositions” are 
misused as a tactical weapon 
to harass corporate officers 
with intrusive, time‑consuming 
depositions, or to coerce 
settlements for reasons 
unrelated to the merits of a 
claim. In response, courts and 
legislatures have adopted the 
“Apex Doctrine,” which protects 
high‑level business executives or 
government officials from being 
compelled to sit for depositions 
about matters in which they have 
no unique personal knowledge.112

The Indiana Supreme Court 
appreciated that “high-ranking 
officials can be uniquely 
vulnerable to numerous, 
repetitive depositions and that 
parties may seek to depose these 
individuals for non-truth-seeking 
purposes.”113 It established “a 
legal framework that harmonizes 
[the Apex Doctrine’s] underlying 
principles with [Indiana’s] 

existing discovery rules.”114 
Under this approach, a party 
can show “good cause” exists 
to block an apex deposition 
through affidavits stating the 
executive lacks unique personal 
knowledge, the information 
can be obtained through 
less burdensome means, the 
deposition would be cumulative 
or duplicative, or the burden of 
the deposition outweighs its 
likely benefit.

Consumer Class Actions
In 2023, the state high court 
determined that a plaintiff 
pursuing a class action under 
the Indiana Deceptive Consumer 
Sales Act must demonstrate an 
actual injury to bring a claim.115 
In that case, a consumer who 
contracted with a roofing 
company for inspection and 
repair work—but then refused to 
permit the company to complete 
the agreed‑upon repairs—
challenged the validity of the 
contract and sought statutory 
damages on behalf of all 
customers who had contracted 
with the company. The court 
concluded that the consumer 
lacked standing to sue because 
he failed to show any alleged 
deception caused him harm. 
The court explained that the Act 
requires a consumer to allege a 
“loss,” and there “can be no ‘loss’ 
without actual damages arising 
from an actual injury.”116
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Insurance Bad Faith
In 2025, the Indiana Supreme 
Court recognized a “safe harbor” 
for insurers against bad faith 
liability when they deposit a 
policy’s limits with the trial court 
while continuing to defend their 
insured.117 The court announced 
this liability protection in a case 
involving an insured motorist 
who crashed into another 
vehicle and was sued by the 
driver and passengers of the 
car he struck in three separate 
personal injury actions. Fearing 
exhaustion of the policy’s 
$100,000 limit before addressing 
each of the claims, the insurer 
filed an interpleader action and 
deposited the policy limit with 
the trial court while continuing 
to defend the insured motorist 
in the actions. The Indiana 
Supreme Court held that insurers 
adopting this approach satisfy 
their duty to “try to minimize 

their insureds’ overall liability” 
and therefore will not be subject 
to a bad-faith claim alleging  
the insurer breached its 
settlement duties.118

Scope of Tort Duties
The state high court has declined 
to expand tort duties in ways 
that could significantly increase 
litigation. In 2025, it dismissed 
a tortious‑interference claim 
against an auto‑parts supplier 
that had denied a private 
inspection company access 
to its facility, reaffirming the 
“treasured right” of property 
owners to exclude others from 
their premises.119 The court held 
that tort law may not impose 
a duty granting others access 
to private property because, 
“absent a contractual or 
statutory duty, a landowner is 

entitled to deny entry onto its 
premises for any reason or no 
reason at all.”120

In a case implicating both motor 
vehicles and property ownership, 
the court adopted a “bright-
line” rule that property owners 
owe no duty to motorists on 
adjacent roadways for alleged 
visual obstructions confined to 
their premises.121 In that case, the 
spouse of a motorcyclist injured 
at an intersection brought a 
negligence claim against the 
owner of property adjacent to 
the intersection, alleging tall 
grass on the property blocked 
the view of the roadway. The 
court held that “when a land use 
or condition that may impose 
a visual obstruction is wholly 
contained on a landowner’s 
property, there is no duty to the 
traveling public.”122
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Liability-Expanding Interpretations of Medical Liability Law
Despite the Indiana Supreme 
Court’s track record of upholding 
civil justice reform legislation 
and reaching sound decisions on 
many liability issues, there are 
exceptions.123 Several of these 
arise in the context of claims 
brought under the Indiana MMA, 
where the court has occasionally 
departed from its otherwise 
consistent approach.

In 2025, the court held that a 
trial judge may certify a class 
of hospital patients while the 
complaint remains pending 
before a medical review panel 
under the MMA.124 The court 
determined that although the 
MMA “generally requires” a 
medical review panel to issue 
an opinion before litigation may 
proceed, class certification 
represents a “preliminary 
determination” that may be 
decided before the panel 
expresses its view of whether the 

claims have merit.125 As the U.S. 
Supreme Court has explained, 
the decision to certify a class 
substantially raises the stakes 
of litigation and can exert an “in 
terrorem” effect on defendants, 
pressuring them to settle 
regardless of the underlying 
merits of a case.126

In 2024, the Indiana Supreme 
Court ruled that a plaintiff’s 
medical expert need not specify 
the applicable standard of care 
in an affidavit supporting a 
claim brought under the MMA.127 
The court concluded that the 
standard of care allegedly 
violated may be inferred from 
an expert’s affidavit, reversing 
a court of appeals decision 
that had required the expert to 
identify the standard explicitly. 
In reaching this decision, the 
state high court overruled its 
precedents mandating that an 

expert expressly articulate the 
applicable standard of care in a 
supporting affidavit.128

In a 2022 case, the court 
expanded the scope of vicarious 
liability for medical malpractice 
by allowing claims against a  
non-hospital medical facility 
under an apparent-agency 
theory.129 In that case, a patient 
sued a radiologist who was 
an independent contractor 
at a diagnostic imaging 
center, arguing the center 
was vicariously liable for the 
radiologist’s alleged negligence 
despite the absence of an 
employment relationship. The 
court agreed, holding that 
the imaging center could be 
vicariously liable under an 
apparent‑agency theory  
and extending the doctrine 
beyond the traditional doctor-
hospital setting.
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Conclusion
Indiana’s legacy of civil justice reform has historically enabled the state 
to maintain a litigation environment marked by balance, predictability, 
and respect for legislative policymaking. As new legal and economic 
circumstances emerge, the General Assembly should act to carry this legacy 
forward and advance the conditions of growth and prosperity for  
all Hoosiers.

Decades of forward-looking 
legislative action—ranging from 
medical liability reforms and 
collateral source modernization 
to punitive damages limitations 
and product liability updates—
created a framework that 
promotes fairness and 
predictability while deterring 
litigation abuse. More recent 
reforms addressing COVID‑19-
related liability, misleading 
lawsuit advertising, TPLF, and 
outdated evidentiary restrictions 
show that the General Assembly 
is still prepared to act decisively 
to preserve that framework.

The Indiana Supreme Court 
has played a largely positive 
role in maintaining a balanced 
civil justice system. The court 
has reinforced legislative policy 
decisions by upholding the 
constitutionality of significant 
reforms, and issued decisions 
that promote fairness, preserve 
traditional tort principles, and 
prevent unwarranted expansions 
of liability.

Looking ahead, new challenges 
threaten to undermine 
Indiana’s progress. Escalating 
noneconomic damage awards; 
the proliferation of misleading 
lawsuit advertising; obstacles 

to efficiently settling litigation; 
attempts to transform public 
nuisance law; efforts to 
shift liability for criminal 
acts to innocent businesses 
and property owners; and 
increasingly inflammatory 
courtroom tactics all present 
significant and growing 
concerns.

Addressing these issues would 
strengthen Indiana’s litigation 
environment, close emerging 
avenues for abuse, and reinforce 
the state’s reputation as a 
national leader for legal reform.
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