
September 2023

Unfinished 
Business 
  Curbing Excessive Punitive  
Damages Awards



Evan Tager, Miriam Nemetz, and Carmen 
Longoria-Green, Mayer Brown LLP 

© U.S. Chamber of Commerce Institute for 
Legal Reform, September 2023.  
All rights reserved.

This publication, or part thereof, may not 
be reproduced in any form without the 
written permission of the U.S. Chamber of 
Commerce Institute for Legal Reform.

Contents

Chapter

01
Chapter

03
Chapter

04

Chapter

02

1   Executive 
Summary

  

3   The Original 
Purposes of 
Punitive  
Damages

 4  Intangible Harm and 
Intent

 5   Deterrence

7   The 
Historical 
Trend Toward 
Larger 
Awards

 8  Punitive Damages 
Awards in the 1970s 
and 1980s

 9  1990s See Continued 
Trend of Increasingly 
Higher Awards

 11  SCOTUS Steps In

 11  Ongoing Volatility

13  Current 
Limits on 
Punitive 
Damages

 14  The Supreme Court’s 
Punitive Damages 
Case Law

 21  State-Law Limits on 
Punitive Damages



Chapter

05
Chapter

06
Chapter

07

Chapter

08

23  Why Are  
There 
So Many 
Outsized 
Verdicts?

 24  Insufficient Jury 
Instructions

 25  Failure to Adduce 
Mitigating Evidence

 25  Anchoring Tactics By 
Plaintiffs’ Counsel

 25  The Distortive Effect 
of Evidence of the 
Defendant’s Wealth

 27  Normalization of 
Large Numbers

29  Why Are 
Courts 
Allowing 
Outsized 
Awards to 
Remain 
Even After 
Review?

 30  Judicial Deference to 
Juries’ Decisions to 
Award Large Amounts

 33  Inconsistent 
Application of the 
Three Guideposts

 33  The First Guidepost: 
The Reprehensibility 
Factors

 35  The Second 
Guidepost: Punitive-
to-Compensatory 
Ratio

 41  The Third Guidepost: 
Comparable Civil 
Penalties Analysis

 41  Failure to Evaluate 
Whether the Punitive 
Award Exceeds the 
Amount Needed for 
Punishment and 
Deterrence

 43  The Role of Wealth in 
Inflating Punishment

 44  The Limitations of 
Statutory Limits on 
Punitive Damages

 44  The Problem of 
Multiple Punishments

47  Proposed 
Solutions

 48  Guiding Principles

  49  Proposals to Limit 
Outsized Verdicts

  51  Proposals to Make 
Judicial Review of 
Excessive Awards 
More Effective 
 
 
 
 

 

53 Conclusion

55  Endnotes



01

Executive 
Summary

Chapter



Chapter 01

U.S. Chamber of Commerce Institute for Legal Reform  |  2

Large awards of punitive damages have become a common feature in the 
landscape of American civil litigation, but they have not always been so.

Once rare and modest in 
amount, awards of punitive 
damages began increasing 
dramatically in both size 
and frequency in the 1970s. 
This trend accelerated in the 
1980s and 1990s. In reaction 
to the widespread view that 
punitive damages were out 
of control, there followed a 
period of significant reform. 

In a series of landmark 
decisions, beginning with 
Honda Motor Co. v. Oberg 

in 1994, the United States 
Supreme Court held that 
the Due Process Clause 
limits the size of punitive 
damages awards and 
articulated substantive 
guidelines for courts to 
apply in reviewing such 
awards for constitutional 
excessiveness. In addition, 
many state legislatures 
adopted statutory caps 
and other limits on the 
magnitude of punitive 
damages. 

Despite this progress, 
the problem of excessive 
punitive damages has not 

been solved. Today, punitive 
awards are larger than ever. 
Courts have done little to 
curb the tactics adopted 
by plaintiffs’ lawyers that 
produce huge jury verdicts, 
and eight- or nine-figure 
punitive awards, which were 
once extremely rare, occur 
regularly. While eye-popping 
awards are often reduced 
by courts that stringently 
enforce the limitations set 
forth by the Supreme Court 
and state legislatures, 
many outsized awards 
survive post-verdict review. 
Defendants in civil litigation 
thus face the continuing 
risk that they will be subject 
to exorbitant awards that 
are both arbitrary and 
unpredictable. These 
punitive exactions often are 
far larger than is necessary 
to serve any legitimate state 
interest in punishment and 
deterrence.  

The existing mechanisms 
for addressing punitive 
damages, therefore, are 
failing in many cases to 
prevent or curb outsized 

awards. In this paper, we 
explain why this is occurring 
and suggest some possible 
remedies. In Chapter 2, 
we discuss the origins 
of punitive damages. In 
Chapter 3, we analyze 
empirical data confirming 
the persistent trend of 
increasing punitive awards. 
In Chapter 4, we describe 
the existing legal limits on 
punitive awards—providing 
an overview of the Supreme 
Court’s punitive damages 
case law and state statutory 
limits. In Chapter 5, we offer 
theories about why juries are 
returning so many exorbitant 
punitive verdicts. In Chapter 
6, we assess why so many of 
these awards remain large 
after post-verdict review. 
Finally, in Chapter 7, we 
identify potential statutory 
reforms that may permit 
further progress in reducing 
the incidence of excessive 
verdicts and ensuring that 
such verdicts, when they do 
occur, are reduced by courts 
to reasonable levels.  
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Recognition of juries’ ability to award punitive damages—also sometimes 
known as exemplary or vindictive damages—can be traced back to 18th 
century England. Punitive damages were first expressly authorized in a 
series of cases about judges’ authority to set aside excessive verdicts.1 

The concept of punitive 
damages was born when 
courts considered cases 
in which the plaintiff had 
not suffered a significant 
pecuniary harm but the 
jury—incensed over a 
defendant’s behavior—had 
nevertheless awarded a 
large amount of damages. 
The original purpose behind 
punitive damages was 
two-fold: to compensate 
plaintiffs for intangible 
harms and to deter and 
punish behavior that 
society deemed particularly 
repugnant.2 

Perhaps the most famous of 
those early cases is Huckle 
v. Money.3 The case was 
brought by a journeyman 
printer against agents of 
King George III, who, acting 
pursuant to a general 
warrant to arrest those 
responsible for a seditious 
pamphlet, held the printer 
in his home and against 
his will for six hours. The 

printer did not suffer any 
great harm from this short 
detention, but for his claim 
of false imprisonment, the 
jury awarded him a “sum 
almost 300 times [his] 
weekly wage.”4 Upholding 
the jury’s power to impose 
damages that outstripped 
the plaintiff’s pecuniary 
loss, Lord Camden explained 
that the jury had responded 
to seeing “a magistrate 
over all the King’s subjects, 
exercising arbitrary power, 
violating Magna Charta, 
and attempting to destroy 
the liberty of the kingdom,” 
and stated that “I think they 
have done right in giving 
exemplary damages.”5 The 
jury’s ability to impose 
additional damages beyond 
the amount needed to make 
the plaintiff financially whole 
was thus affirmed. 

Intangible Harm 
and Intent
According to Professor 
Dorsey Ellis, the early 
punitive damages 
cases share two key 
characteristics. First, the 
juries in those cases sought 
to compensate the plaintiff 
for a particular type of 
intangible harm: “affronts to 
the honor of the victims.”6 
While “[t]he reported cases 
. . . in which juries awarded 
damages in large amounts 
unrelated to tangible loss” 
included many different 
types of factual scenarios—
“slander, seduction, assault 
and battery in humiliating 
circumstances, criminal 
conversation, malicious 
prosecution, illegal intrusion 
into private dwellings and 
seizure of private papers, 

“ The original purpose behind punitive damages was 
two-fold: to compensate plaintiffs for intangible harms 
and to deter and punish behavior that society deemed 
particularly repugnant.”
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trespass onto private land 
in an offensive manner, and 
false imprisonment”—all 
“share[d] one common 
attribute,” namely, that 
“[t]he defendants’ acts 
were insults that were 
likely to provoke reactions 
of outrage,” particularly 
in “the status-oriented 
society that typified England 
well into the nineteenth 
century.”7 As the Supreme 
Court and other authorities 
have explained, having a 
way to compensate victims 
for the intangible harm to 
their honor was particularly 
needed at a time when 
damages for pain, suffering, 
and other emotional harm 
were not available as a form 
of compensatory damages 
the way they are today.8 

The intent of the defendant 
also became an important 
consideration, because the 
insult was greater if the 
defendant acted intentionally 
rather than inadvertently.9 
Therefore, in the 1818 case 
of Sears v. Lyons, the jury 
was instructed to consider 
“the intention with which” 

the defendant had acted—
scattering poisoned barley 
that killed the plaintiff’s 
poultry—“whether for insult 
or injury.”10 And in an 1830 
case, Forde v. Skinner, the 
jury was instructed that, if 
a poor house had cut off 
female residents’ hair not to 
improve hygiene but “with 
the malicious intent . . . of 
‘taking down their pride,’ . . . 
that will be an aggravation, 
and ought to increase the 
damages.”11 The existence 
of malice or willfulness thus 
came to be a prerequisite for 
awarding punitive damages.12 

Deterrence
The second key 
characteristic of the early 
punitive damages cases, 
according to Professor 
Ellis, is that “they evoke[d] 
a compelling desire for 
redress or satisfaction on 
the part of the victim”—a 
“vindictive reaction.”13 
Providing a mechanism to 
obtain redress over and 
above any pecuniary loss 
suffered by the plaintiff 
served two purposes. First, 
it prevented self-help—

particularly duels—and 
encouraged injured parties 
to seek out the courts 
instead.14 Thus, in the 1764 
case of Grey v. Grant, the 
court approved of exemplary 
damages for battery, even 
though the plaintiff was not 
physically injured, because 
“when a blow is given by 
one gentleman to another, 
a challenge and death may 
ensue.”15 Second, larger 
damages awards also 
served to deter conduct 
that society viewed as 
particularly blameworthy.16

With these English cases 
as a guide, “[b]y the middle 
of the nineteenth century 
the award of punitive 
damages in tort was a well 
established part of the 
American legal system.”17 
But the American doctrine 
focused far more on 
punishment and deterrence 
than on compensating 
individuals for intangible 
insults to their honor, likely 
because of “the increasing 
willingness of courts to 
permit separate recovery 
in tort actions for injury to 

Chapter 02
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The intent of the defendant 
also became an important 
consideration, because the 
insult was greater if the 
defendant acted intentionally 
rather than inadvertently.

Chapter 02

feelings.”18 Thus, by this 
century, the U.S. Supreme 
Court had explained 
that “[r]egardless of the 

alternative rationales over 
the years, the consensus 
today is that punitives are 
aimed not at compensation 

but principally at  
retribution and deterring 
harmful conduct.”19 



01

Executive 
Summary

Chapter

03

The Historical 
Trend Toward 
Larger Awards

Chapter



Chapter 03

U.S. Chamber of Commerce Institute for Legal Reform  |  8

While punitive damages have a long pedigree, they remained both rare 
and modest in size until the 1970s, at which point they began to increase 
dramatically—a trajectory that has continued to this day.20 

At the outset, it is important 
to note the limitations 
of the available data. No 
dataset captures all punitive 
damages awards, even for 
a single jurisdiction, from 
the mid-1990s on. Some 
researchers have tracked 
only the largest awards, 
which necessarily means 
that we cannot calculate 
the median or mean of all 
punitive damages awards 
from those years. That 
said, it is plain, even with 
these limitations, that the 
sheer number of large 
punitive damages awards 
has increased in real terms, 
even when accounting for 
inflation. The following 
summarizes our findings and 
those of other researchers. 

Punitive Damages 
Awards in the 
1970s and 1980s
The Institute for Civil Justice 
has determined that punitive 
damages awards in personal 
injury cases “rose sharply” in 

the 1970s and into the early 
1980s.21 The poster child 
for the new wave of eye-
catching punitive awards 
was Grimshaw v. Ford Motor 
Co., a 1978 case in which a 
California jury awarded $125 
million (approximately $608 
million in 2023 dollars)22 in 
punitive damages against 
Ford Motor Company for 
its decision to manufacture 
and sell the Ford Pinto, 
which it allegedly knew was 
susceptible to catastrophic 
vehicle fires.23 

Even beyond Grimshaw, 
punitive damages awards 
were already rising by 1980.24 
For instance, researchers 
found that, “[a]fter having 
awarded only $1.6 million 
(in 1984 dollars)25 during 
the previous 20 years, Cook 
County juries awarded $27 
million during the early 
1980s.”26 In fact, “[t]he total 
amount of money awarded 
as punitive damages 
increased by 800 percent 
in Cook County during the 

1980s, even after adjusting 
for inflation.”27 As for 
punitive damages awards in 
“business tort and breach of 
contract cases,” the “number 
of such awards doubled in 
Cook County and tripled 
in San Francisco County 
between the late 1970s and 
early 1980s.”28 The average 
punitive damages award in 
Cook County for  

“. . . [R]esearchers found 
that, ‘[a]fter having 
awarded only $1.6 
million (in 1984 dollars) 
during the previous 20 
years, Cook County 
juries awarded $27 
million during the early 
1980s.’ In fact, ‘[t]he 
total amount of money 
awarded as punitive 
damages increased 
by 800 percent in 
Cook County during 
the 1980s, even after 
adjusting for inflation.’”
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business/contract cases 
jumped from $9,000 in 
1960-1964 to $624,000 
in 1980-1984, in terms of 
1984 dollars (a jump from 
$26,000 to $1.8 million 
in 2023 dollars), while 
the median jumped from 
$9,000 to $149,000 in 
that period (or a jump from 
$26,000 to $446,000 
in 2023 dollars).29 And 
a report from the U.S. 
General Accounting Office 
that reviewed all product-
liability cases that went 
to verdict in five states 
(Arizona, Massachusetts, 
Missouri, North Dakota, 
and South Carolina) from 
1983 to 1985 found that the 
average punitive damages 
award was $1.3 million (or 
approximately $3.7 million 
in 2023 dollars), and the 
median was $400,000 (or 
approximately $1.1 million 
in 2023 dollars).30 It is 
thus no surprise that, by 
1989, Justice O’Connor had 
declared that “[a]wards 
of punitive damages are 
skyrocketing.”31 

Some have countered 
that the median punitive 
damages awards (as 
opposed to the mean) did 
not markedly increase 
through the 1980s.32 That 
response is misguided 
in two respects. First, 
median awards did increase 
materially during that 
time, just not as much as 
the mean awards. In Cook 
County, Illinois, for example, 
the median punitive 
damages award more than 
tripled from $13,000, during 
1975 to 1979, to $43,000, 
from 1980 to 1984, all in 1984 
dollars (or from $38,000 to 
$128,000 in 2023 dollars).33 
And according to a study 
reviewing jury verdicts from 
five U.S. jurisdictions, the 
median punitive damages 
award for financial-injury 
cases nearly doubled, from 
$195,600 in 1985-1989 to 
$364,088 in 1990-1994, all 
expressed in 1992 dollars (or 
from $432,000 to $804,000 
in 2023 dollars).34 Second, 
the fact that the slope of 
the increase in the mean 

is steeper than that of the 
increase in the median does 
not prove the hypothesis 
that concerns about punitive 
damages during this 
period were unwarranted. 
A large disparity between 
the mean and median of 
punitive damages awarded 
during any time period 
demonstrates that some 
defendants were subject 
to markedly high punitive 
damages awards, sufficient 
to make the average far 
outstrip the median and 
giving rise to concerns about 
“punitive damages [awards] 
run wild.”35

1990s See 
Continued Trend of 
Increasingly Higher 
Awards
The increase in punitive 
damages awards continued 
through the 1990s.36 
One study combined 
all verdicts from 1985 
to 1994 from California; 
New York; Cook County, 
Illinois; Harris County, 
Texas; and metropolitan St. 
Louis, Missouri. Focusing 
specifically on punitive 
damage awards in financial-

“ It is thus no surprise that, by 1989, Justice O’Connor 
had declared that ‘[a]wards of punitive damages are 
skyrocketing.’”
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injury cases, the researchers 
determined that the median 
award during that period 
was $250,000 and the mean 
was approximately $5.3 
million, as expressed in 1992 
dollars.37 The researchers 
also found that punitive 
damages had increased over 
the 10 years in the study, 
with the mean punitive 
damages award being $3.4 
million for the 1985-1989 
period but $7.6 million for 
the 1990-1994 period, again 
in 1992 dollars, while the 
median increased from 
approximately $195,000 to 
$364,000.38 Another study 
from the Washington Legal 
Foundation that compared 
appellate decisions on 
punitive damages awards 
between 1968 and 1971 and 
between 1988 and 1991 
determined that the total 
amount of punitive damages 
awarded during the later 
period was 89 times that 
awarded during the earlier 
period, even accounting 
for inflation, while 
compensatory damages 
awards increased 51 times 
during that time.39 

 

Professor W. Kip Viscusi 
found 64 “blockbuster” 
punitive damages awards—
which he defined as awards 
of $100 million or more—
dating from 1981 (the first 
such award he could find) 
until 2004, the date of the 
study.40 As he explains, 
when these awards are 
sorted into “time periods [of] 
five-year intervals,” “[t]he 
number of [such] awards 
per time period clearly has 
been on the rise” through 
the 1990s and into the early 
2000s, with “[j]ust over half 
of the” blockbuster punitive 
awards “[taking] place from 
1999 to 2003” and “[m]any 
of the remainder . . . in 1994 
to 1998.”41  Thus, Professor 
Viscusi determined, “[t]he 
general sense that extremely 
large punitive damages 
awards are increasing in 
frequency and increasing in 
total value is certainly borne 
out by the evidence.”42 

Although courts may 
reduce punitive damages 
awards, a study of 318 
federal appellate decisions 
from 2004 until 2012 found 
that only 21 percent of 
such awards were reduced 
in post-trial or appellate 
proceedings.43 Further, 
the amount left standing 
after judicial review may 
remain far higher than 
the punitive damages 
awards of the 1980s and 
earlier.44 Professor Viscusi 
determined that, even 
when an appeal results in 
reduction of the punitive 
damages award, “the 
amount of punitive damages 
remain[s] substantial”—with 
amounts after reduction 
ranging from $6.1 million in 
Proctor v. Davis to $507.5 
million in In re Exxon Valdez 
and $850 million in In re 
New Orleans Train Car 
Leakage Fire Litigation.45

“The researchers also found that punitive damages had 
increased over the 10 years in the study, with the mean 
punitive damages award being $3.4 million for the 1985-
1989 period but $7.6 million for the 1990-1994 period, 
again in 1992 dollars, while the median increased from 
approximately $195,000 to $364,000.”
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SCOTUS Steps In
Responding to what it 
described as “the stark 
unpredictability of punitive 
awards,”46 the U.S. Supreme 
Court issued a series of 
decisions limiting punitive 
damages on due process 
and other grounds, most 
notably in its 1996 decision in 
BMW of North America, Inc. 
v. Gore,47 its 2003 decision 
in State Farm Mutual 
Automobile Insurance 
Co. v. Campbell,48 and its 
2007 decision in Philip 
Morris USA v. Williams.49 
But the Court’s rulings, 
which we discuss further 
below, appear to have had 
a limited effect. Professor 
Viscusi, along with Professor 
Benjamin McMichael, 
updated Professor Viscusi’s 
2004 research on punitive 
damages awards and found 
that while State Farm 
appeared to have an effect 
in the few years immediately 
after it was decided, since 
then awards have “trended 
down, spiked briefly, trended 
down again, and then 
[become] erratic.”50 In fact, as 
of 2020, “lower courts have 
handed down at least 89 
blockbuster [meaning $100 

million or more] punitive 
damages awards” since State 
Farm, and these colossal 
awards appear to have 
become more unpredictable 
over time.51 

Ongoing Volatility
The extreme volatility of 
punitive damages awards 
in the post-State Farm era 
has been borne out by the 
authors’ own research. We 
compiled a list of cases 
from 2016 through 2022 in 
which verdicts were returned 
with $25 million or more in 
punitive damages. In order to 
exclude outliers that might 
skew our findings, we did not 
include default judgments 
or terrorism-related cases. 
To find the cases for our 
survey, we relied on lists from 
TopVerdict.com for the 100 
highest verdicts in each year 
from 2016 to 2019, tracking 
down individual cases 
to ascertain the amount 
of punitive damages—if 
any—awarded in each.52 We 
supplemented these lists by 
searching for cases in those 
years on two prominent blogs 
devoted to covering punitive 
damages awards.53 For the 
years 2016 to 2019, we also 

used a dataset of cases with 
large verdicts from an earlier 
report from the U.S. Chamber 
of Commerce Institute for 
Legal Reform.54 Finally, we 
searched for news coverage 
of large punitive damage 
awards in all years, including 
on Law360.com.

Our findings confirmed that 
large verdicts for punitive 
damages remain both 
frequent and as large as 
ever. Between 2016 and 2022 
(exempting 2020 and 2021, 
due to the pandemic, during 
which civil trials were almost 
non-existent), the number 
of punitive damages awards 
over $25 million varied from 
16 to 33 in a year. The median 
punitive award during that 
period varied from $35 
million in 2017 to more than 
$87 million in 2022, with the 
mean topping $690 million 
that same year.55 

“Our findings 
confirmed that large 
verdicts for punitive 
damages remain both 
frequent and as large 
as ever.”
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Responding to what it 
described as “the stark 
unpredictability of  
punitive awards,” the 
U.S. Supreme Court 
issued a series of 
decisions limiting 
punitive damages on 
due process and other 
grounds . . . . But the 
Court’s rulings . . .  
appear to have had  
a limited effect.

Chapter 03
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Punitive damages awards are limited by both federal constitutional law 
and state law. This chapter begins by reviewing the Supreme Court’s 
development of case law articulating the limits that due process and, in 
some cases, federal common law place on punitive damages. It then turns 
to state law, examining the different ways in which states have limited 
punitive damages by statute. 

The Supreme 
Court’s Punitive 
Damages Case Law

The Developing Case Law

Beginning in the 1990s, the 
Supreme Court developed 
constitutional doctrine that 
places both procedural and 
substantive limits on punitive 
damages awards. Under the 
Supreme Court’s case law, 
due process guarantees 
judicial review of punitive 
damages awards granted by 
juries and protects against 
grossly excessive awards. In 
the Court’s earlier decisions 
in this area, the Court 
noted the risk of arbitrary 
and excessive punishment 
created by punitive damages 
and affirmed that due 
process imposes procedural 
and substantive limits on 
those awards. Subsequent 
cases then provided clearer 
guideposts and standards 

for determining when 
punitive damages awards are 
excessive.

In 1994, in Honda Motor 
Co. v. Oberg,56 the Supreme 
Court invalidated a provision 
of Oregon’s constitution that 
prohibited judicial review 
of the amount of punitive 
damages awarded by a jury, 
holding that due process 
requires such review.57 
The case confirmed the 
important role of courts in 
reviewing punitive damages 
awards, which the Court 
noted “pose an acute danger 
of arbitrary deprivation of 
property.”58 In particular, 
the Court expressed 
concern that “evidence of 
a defendant’s net worth 

creates the potential that 
juries will use their verdicts 
to express biases against 
big businesses.”59 Although 
the Court’s holding focused 
on judicial review as a 
procedural safeguard against 
excessive punitive damages 
awards, the Court also 
confirmed that due process 
imposes a substantive limit 
on the amount of punitive 
damages—but the Court did 
not elaborate on what that 
limit might be.60

BMW Guideposts

The Court provided greater 
clarity on this substantive 
limit two years later, in BMW 
of North America, Inc. v. 
Gore.61 The case involved a 
$2 million punitive damages 

“ Under the Supreme Court’s case law, due process 
guarantees judicial review of punitive damages 
awards granted by juries and protects against grossly 
excessive awards.”
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As the Supreme Court explained, 
a punitive damages award violates 
due process when it is grossly 
excessive in relation to a state’s 
“legitimate interests in punishing 
unlawful conduct and deterring its 
repetition.”

Chapter 04

award (reduced by the 
Alabama state courts from 
$4 million) against BMW 
for failing to disclose to 
customers minor damage 
to new cars. The plaintiff’s 
compensatory damages 
were only $4,000. As the 
Supreme Court explained, 
a punitive damages award 
violates due process when 
it is grossly excessive 
in relation to a state’s 
“legitimate interests 
in punishing unlawful 
conduct and deterring its 
repetition.”62 The Court 
based this in part on 
principles of fair notice, 
reasoning that defendants 
must have fair notice of the 

severity of the penalty that 
their conduct could subject 
them to.63 In addition, the 
Court made clear that 
BMW’s status as “a large 
corporation rather than an 
impecunious individual does 
not diminish its entitlement 
to fair notice of the demands 
that the several States 
impose on the conduct of its 
business.”64 

The Court declined to 
set forth a clear rule 
or formula for when 
punitive damages awards 
are unconstitutionally 
excessive. Instead, the Court 
established three relatively 
flexible “guideposts” for 

evaluating punitive damages 
awards on a case-by-case 
basis. It explained that a 
court reviewing an award 
for excessiveness should 
examine: 

1.  the degree of 
reprehensibility of the 
defendant’s conduct; 

2.  the disparity between 
the punitive damages 
award and the harm 
actually or potentially 
suffered by plaintiffs, 
which generally is 
measured by the ratio 
between punitive  
and compensatory  
damages; and 
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3.  the difference between 
the punitive damages 
award and statutory 
penalties for comparable 
conduct.65 

It had no trouble concluding 
that all three guideposts 
indicated that the punitive 
award in BMW was 
unconstitutionally excessive.

The Court returned to the 
issue of constitutional limits 
on punitive damages awards 
in 2001, with its decision 
in Cooper Industries, Inc. 
v. Leatherman Tool Group, 
Inc.66 This case involved 
Cooper’s use of a photo of 
a tool made by Leatherman 
that Cooper had modified 
in order to market its own 
competing tool, which had 
not yet been manufactured.67 
The jury found Cooper 
liable for false advertising 
and awarded Leatherman 
$50,000 in compensatory 
damages and $4.5 million 
in punitive damages.68 The 
Supreme Court’s decision 
clarified both the procedural 
and substantive limits that 
due process imposes on 
punitive damages awards. 
First, the Court held that 

appellate courts should 
engage in non-deferential, 
de novo review of a district 
court’s determination of 
whether punitive damages 
were excessive.69 This 
ensures that appellate 
review functions as a 
genuine check on large 
punitive damages awards. 

The Court remanded for the 
Ninth Circuit to perform the 
required de novo review in 
the first instance but still 
proceeded to evaluate the 
punitive damages award 
in the case, providing an 
illustration of how a court 
should apply the BMW 
guideposts. On the first 
guidepost, the Court held 
that the jury may have been 
improperly influenced by 
jury instructions incorrectly 
characterizing as wrongful 
Cooper’s lawful copying 
of certain features from 
the plaintiff’s tool.70 The 
jury thus might have been 
misled into thinking that 
Cooper’s conduct was more 
reprehensible and deserving 
of deterrence than it in fact 
was. With regard to the 
second guidepost, the Court 
held that it was wrong to 

equate the potential harm 
from Cooper’s improper 
advertising with the amount 
of anticipated profits for the 
advertised product.71 Since 
not all of Cooper’s profits 
could have been attributed 
to its unfair advertising, this 
provided the wrong figure for 
comparison to the punitive 
damages award.72 Finally, 
for the third guidepost, 
the Court suggested that 
Cooper’s conduct was 
better understood as 
comparable to a single 
violation of a relevant 
civil statute punishable 
with a fine, rather than 
individual violations (and 
fines) for every improper 
advertisement.73 The 
Court thus demonstrated 
that due process requires 
careful review of each 
of the BMW guideposts, 
examining evidence on the 
degree of reprehensibility 
of a defendant’s conduct, 
confirming an accurate 
comparison of punitive and 
compensatory damages, 
and ensuring a practical 
consideration of the fines a 
defendant’s conduct could 
likely merit.
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State Farm v. Campbell

In 2003, the Court offered 
further elaboration of these 
three guideposts when it 
invalidated a $145 million 
punitive damages award as 
unconstitutionally excessive 
in State Farm Mutual 
Auto Insurance Company 
v. Campbell.74 The suit 
arose out of the insurance 
company’s alleged practice 

of refusing, in bad faith, 
to settle claims against 
its insureds within the 
insureds’ policy limits. The 
jury awarded the plaintiff 
husband and wife $2.6 
million in compensatory 
damages for emotional 
distress and $145 million 
in punitive damages. The 
trial court reduced the 
compensatory damages to 
$1 million and the punitive 
damages to $25 million, but 
the Utah Supreme Court 
reinstated the full amount 
of the punitive damages.75 
After granting State Farm’s 
petition for certiorari, the 
U.S. Supreme Court provided 
more specific guidance 
on each of the three 
excessiveness guideposts. 

First, in evaluating 
reprehensibility, the Court 
instructed lower courts to 
consider five factors: 

1.  whether the harm caused 
was physical rather than 
economic; 

2.  whether the tortious 
conduct showed a 
reckless disregard for the 
health or safety of others; 

3.  whether the target of the 
conduct was financially 
vulnerable; 

4.  whether the defendant 
engaged in repeated 
misconduct; and 

5.  whether the harm was the 
result of “malice, trickery, 
or deceit,” as opposed to 
mere accident.76 

The Court stated that one 
of these factors, standing 
alone, may not be enough to 
sustain a punitive damages 
award and cautioned that 
“the absence of all of 
them renders any award 
suspect.”77

In addition, the Court 
expressly disapproved of 
the Utah Supreme Court’s 
consideration of various 
acts of alleged misconduct 
by State Farm nationwide, 
explaining that “State Farm 
was being condemned 
for its nationwide policies 
rather than for the conduct 
directed toward the 
Campbells.”78 The Court 
stated a clear rule: “A 
defendant’s dissimilar acts, 
independent from the acts 
upon which liability was 

“ The Court thus 
demonstrated 
that due process 
requires careful 
review of each of the 
BMW guideposts, 
examining evidence 
on the degree of 
reprehensibility of a 
defendant’s conduct, 
confirming an 
accurate comparison 
of punitive and 
compensatory 
damages, and 
ensuring a practical 
consideration of the 
fines a defendant’s 
conduct could  
likely merit.”
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premised, may not serve 
as the basis for punitive 
damages.”79 As the Court 
explained, punitive damages 
should punish a defendant 
“for the conduct that harmed 
the plaintiff, not for being 
an unsavory individual or 
business.”80

When it came to the ratio of 
punitive to compensatory 
damages, the Court also 
provided more specific 
guidance. Although the 
Court “decline[d] again to 
impose a bright-line ratio 
which a punitive damages 
award cannot exceed,” 
it made clear that “few 
awards” exceeding a single-
digit ratio “will satisfy 
due process.”81 The Court 
also indicated that when 
compensatory damages are 
“substantial,” the upper limit 
for a constitutional punitive 
damages award may well be 
the amount of compensatory 
damages.82 

The Court opined that 
the $1 million awarded to 
the Campbells for their 
emotional distress was 
“substantial.”83 It also 
noted that those damages 
“likely were based on a 

component which was 
duplicated in the punitive 
award,” explaining that 
“[m]uch of the distress was 
caused by the outrage and 
humiliation the Campbells 
suffered at the actions of 
their insurer.”84 While “it 
is a major role of punitive 
damages to condemn 
such conduct,” the Court 
continued, “[c]ompensatory 
damages” for emotional 
distress “already contain 
this punitive element”85 
(the Court had recognized 
in an earlier case that 
compensatory damages, like 
punitive damages, serve a 
deterrent function).86 

Finally, in evaluating 
statutory penalties for 
comparable conduct, the 
Court discounted any 
penalties that could apply 
only based on State Farm’s 
dissimilar conduct separate 

from the conduct that 
injured the Campbells—
again making clear that 
punitive damages should 
not punish defendants for 
independent, dissimilar 
conduct. The Court also 
noted that courts should 
take caution in relying 
on criminal penalties 
when evaluating the third 
guidepost, warning that 
“the remote possibility of 
a criminal sanction does 
not automatically sustain a 
punitive damages award.”87

State Farm thus provided 
lower courts with more 
specific guidance in 
applying the guideposts 
from BMW, while also 
establishing the important 
rule that a defendant’s acts 
dissimilar to the conduct 
that harmed a plaintiff 
are not properly part of 
the punitive damages 

“ The Court stated a clear rule: ‘A defendant’s 
dissimilar acts, independent from the acts 
upon which liability was premised, may not 
serve as the basis for punitive damages.’ As 
the Court explained, punitive damages should 
punish a defendant ‘for the conduct that 
harmed the plaintiff, not for being an unsavory 
individual or business.’”
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calculation. Based on 
its review of the three 
guideposts, the Court 
held that the $145 million 
punitive damages award 
against State Farm was 
unconstitutionally excessive. 
In so holding, it made clear 
that the punitive damages 
could not be justified on the 
basis of State Farm’s wealth. 
Echoing remarks from its 
opinion in BMW, the Court 
added that “[t]he wealth of a 
defendant cannot justify an 
otherwise unconstitutional 
punitive damages award” 
and, indeed, characterized 
this rationale as “a departure 
from well-established 
constraints on punitive 
damages.”88 

Philip Morris USA v. 
Williams

Following the Court’s 
holding regarding 
punishment for dissimilar 
acts in State Farm, the 
Supreme Court articulated 

a related but distinct rule 
in Philip Morris USA v. 
Williams.89 In that case, the 
widow of a cigarette smoker 
won a $79.5 million punitive 
damages award against 
the cigarette company 
Philip Morris. The trial court 
reduced the punitive award 
to $32 million, but the 
Court of Appeals of Oregon 
reinstated the award, in part 
based on evidence of harms 
allegedly caused by Philip 
Morris to persons besides 
the plaintiff.90 The Supreme 
Court held that it violated 
due process for a jury to 
assess punitive damages 
against a defendant in order 
to punish the defendant “for 
harming persons who are 
not before the court.”91 The 
Court explained that since 
the factual circumstances of 
any harms to non-parties will 
likely not be addressed at 
trial and since a defendant 
will not have an opportunity 
to defend against allegations 

of harm to non-parties, 
permitting juries to base 
punitive damages awards 
on those harms would 
force them to speculate.92 
This would exacerbate the 
“fundamental due process 
concerns” that underlie 
the Supreme Court’s case 
law on punitive damages: 
“risks of arbitrariness, 
uncertainty, and lack of 
notice” in punishment.93 
The Court acknowledged 
that juries may consider 
harms to non-parties in 
evaluating the degree 
of reprehensibility of a 
defendant’s conduct toward 
plaintiffs—but a jury cannot 
go further and seek to 
directly punish a defendant 
for harms to parties 
not before the court.94 
Moreover, although the line 
between permissible and 
impermissible consideration 
of non-party harms may be 
subtle and difficult to draw 
in practice, the Court held 
that state courts “cannot 
authorize procedures that 
create an unreasonable and 
unnecessary risk of any such 
confusion occurring.”95 And 
when there is a risk of a jury 

Chapter 04

“ The Supreme Court held that it violated due 
process for a jury to assess punitive damages 
against a defendant in order to punish the 
defendant ‘for harming persons who are not 
before the court.’”
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considering non-party harms 
for the wrong reason, a state 
court “must protect against 
that risk” through some 
procedural mechanism.96

Exxon Shipping Co. v. 
Baker

Most recently, in 2008, the 
Supreme Court elaborated 
further on permissible ratios 
of punitive to compensatory 
damages in Exxon Shipping 
Co. v. Baker.97 The case 
arose under federal maritime 
law, where the Court has 
greater latitude in fashioning 
common-law rules, and 
so the Court took the 
opportunity to establish 
an upper limit for punitive 
damages under maritime 
law: generally, no more than 
a one-to-one ratio of punitive 
damages to compensatory 
damages.98 Although the 
holding in Exxon is, strictly 
speaking, limited to federal 
maritime law, the Court’s 
opinion had implications for 
punitive damages analysis 
under due process as 
well. Discussing its earlier 
opinion in State Farm, the 
Court reiterated that a one-
to-one ratio of punitive to 

compensatory damages 
represents the highest 
constitutionally permissible 
punitive damages award 
when compensatory 
damages are “substantial.”99 
And it clarified that when 
a defendant harms many 
plaintiffs (as in a large class 
action), a court should 
look to the total amount of 
compensatory damages 
to all plaintiffs to decide 
whether compensatory 
damages are “substantial” 
enough to require limiting 
punitive damages to a one-
to-one ratio.100

30 Years of Supreme Court 
Guidance

Over a little more than 30 
years, the Supreme Court 
has developed procedural 
and substantive limitations 
on punitive damages awards 
under due process, gradually 
adding more specificity to 
the governing standards. The 
rules and principles from this 
case law can be summarized 
as follows. 

Due process requires judicial 
review of punitive damages 
awards, and that review 

must be de novo.101 Judicial 
review protects “[e]lementary 
notions of fairness” by 
ensuring “that a person 
receive fair notice . . . of the 
severity of the penalty that 
a State may impose.”102 It 
also helps guarantee that 
punitive damages are limited 
to serving legitimate state 
interests in punishment 
and deterrence, by acting 
as a check against grossly 
excessive awards.103 

In policing the due-process 
boundaries of punitive 
damages, courts must 
evaluate punitive damages 
awards with reference to 
three guideposts: 

1.  the degree of 
reprehensibility of the 
defendant’s conduct; 

2.  the ratio of punitive 
damages to 
compensatory damages; 
and 

3.  the statutory fines 
available for comparable 
conduct.104 

Finally, the Supreme Court 
has made clear that punitive 
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damages awards should 
focus on a defendant’s 
conduct toward plaintiffs. 
Juries may not use punitive 
damages to punish 
defendants for harming 
non-parties to the case105 
or to punish defendants for 
undesirable conduct that 
is independent from and 
dissimilar to the conduct 
that harmed the plaintiffs.106

State-Law Limits 
on Punitive 
Damages
In addition to the limits 
imposed by due process, 
many states have adopted 
statutes that limit the amount 
of punitive damages that a 
plaintiff can win.107 These 
statutory restrictions arose 
as part of broader tort reform 
efforts in the 1980s and 
1990s.108 They take a variety 
of different forms and, as 
discussed below, vary in how 
stringently they constrain 
punitive damages awards.

A small minority of states 
have imposed an absolute 
numerical cap on punitive 
damages. For example, 

Virginia caps punitive 
damages at $350,000.109 
Other states cap punitive 
damages at a multiple of 
compensatory damages, 
such as Colorado, which 
generally caps punitive 
damages at the amount of 
compensatory damages,110 
and Connecticut, which 
caps punitive damages in 
products-liability cases 
at twice compensatory 
damages.111 A more common 
approach is to cap punitive 
damages at either a 
multiple of compensatory 
damages or a numerical 
limit, whichever is greater. 
New Jersey, for example, 
prohibits punitive damages 
of more than the greater of 
five times compensatory 
damages or $350,000, 
while Texas limits punitive 
damages to the greater 
of $200,000 or twice 
economic damages plus 
the value of non-economic 
damages (with non-
economic damages not  
to exceed $750,000). 112

In some states, the 
applicable limits can change 
based on certain findings. 

South Carolina imposes a 
general punitive damages 
cap of the greater of 
three times compensatory 
damages or $500,000.113 But 
the cap rises to the greater 
of four times compensatory 
damages or $1 million if 
the defendant’s wrongful 
conduct was “motivated 
primarily by unreasonable 
financial gain” and was 
approved of by a manager, 
director, or other high-
level decision maker.114 And 
no cap applies when the 
defendant had an intent to 
harm and did in fact harm 
the plaintiff.115 To take one 
more example, Florida also 
imposes varying caps based 
on these same findings.116

Finally, some states 
establish variable limits on 
punitive damages based 
on a defendant’s wealth.117 
Despite the Supreme 
Court’s warnings about 
justifying excessive punitive 
damages awards on the 
basis of a defendant’s 
wealth,118 these laws permit 
greater recoveries against 
wealthier defendants.
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In all, a patchwork of 
statutory law has developed 
to limit punitive damages 
awards in different states 
across the Nation. But while 
many states have statutory 
limits, those caps often still 
permit very large awards. 
After all, a punitive damages 
award that is “only” twice 
compensatory damages still 
equates to a total award 
that is triple the amount 
necessary to compensate 
a victim for harms. For 
comparison, recall that the 

Supreme Court has stated 
that a 1:1 ratio of punitive to 
compensatory damages is 
the maximum permissible 
under due process when 
compensatory damages are 
substantial.119 In addition, 
courts have narrowed or 
invalidated some state 

statutory punitive damages 
caps as violating state 
constitutions.120 The 
landscape of state statutory 
law thus goes only so far 
in restraining excessive 
punitive damages.

“ In all, a patchwork of statutory law has 
developed to limit punitive damages awards in 
different states across the Nation. But while 
many states have statutory limits, those caps 
often still permit very large awards.”
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As noted above, despite the Supreme Court’s attempts to limit the 
explosive growth of punitive damages, juries continue to return 
blockbuster awards.121 In this chapter, we explore several possible causes 
for this phenomenon. 

Insufficient Jury 
Instructions
First, because juries 
have no experience in 
determining the amount, if 
any, of punitive damages 
to award, they must receive 
“adequate guidance from 
the court” on the topic.122 
In fact, the Supreme Court 
has held several times 
that trial courts must 
carefully instruct juries on 
the principles that cabin 
their discretion.123 But 
jury instructions typically 
do not provide sufficient 
guidance and constraints, 
perhaps because pattern 
instructions have not all 
been updated in light of 
intervening Supreme Court 
precedent124 or because 
“[p]laintiffs’ attorneys may 
be reluctant to submit or 
agree to jury instructions 
that spell out the separate 
and distinct factors that the 
courts have established as 
the foundation for reviewing 

the appropriateness of 
punitive damages.”125 The 
result is that juries often 
lack information about how 
their discretion to impose 
damages has been limited 
by courts.126 

On top of that, plaintiffs’ 
attorneys may try to inflame 
the jury’s emotions by 
arguing that the defendant 
contravened a rule or safety 
standard that, while not 
legally required, purportedly 
increases overall safety. This 
tactic, a cornerstone of the 
so-called Reptile Theory of 
litigation, posits that juries 
will increase the damages 
imposed on a defendant 
that ostensibly violated such 
a rule when told that they 
need to do so to protect 
the community in general. 
Few courts have directly 
addressed this tactic, and 
jurors might not receive 
sufficient instructions that 
their verdict should reflect 
only the defendant’s legal 

obligations and breach 
thereof, and not the jurors’ 
general desire that the 
defendant comply with any 

“. . . [J]ury instructions 
typically do not provide 
sufficient guidance and 
constraints, perhaps 
because pattern 
instructions have not 
all been updated in 
light of intervening 
Supreme Court 
precedent or because 
‘[p]laintiffs’ attorneys 
may be reluctant 
to submit or agree 
to jury instructions 
that spell out the 
separate and distinct 
factors that the courts 
have established 
as the foundation 
for reviewing the 
appropriateness of 
punitive damages.’”
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suggested best practices 
proffered by the plaintiffs’ 
counsel in order to protect 
society as a whole.127   

Failure to Adduce 
Mitigating 
Evidence
Second, defendants 
generally fail to put 
on evidence or expert 
testimony relevant to 
setting punitive damages 
during the damages phase 
of a bifurcated trial, but 
such testimony could help 
avoid arbitrary awards and, 
perhaps more importantly, 
create a better record for 
post-verdict review. Such 
evidence could include, 
for example, the direct 
and indirect financial 
consequences of the alleged 
tortious conduct, which 
should be taken into account 
in determining the extent 
to which additional punitive 
damages are necessary to 
punish and deter. To the 
extent it is helpful, such 
evidence could also include 
testimony showing that the 
alleged misconduct was not 
profitable to the defendant. 
In addition, the defendant 
could introduce expert 

testimony regarding the 
amount of damages needed 
for deterrence.128 Defendants 
could also produce “a 
management expert who 
could explain why, unless 
the tort was committed 
by the Board of Directors, 
it is normally sufficient to 
set the punishment at a 
level sufficient to affect the 
behavior of the lower-level 
employees who direct the 
activity in question,” rather 
than at an amount intended 
to “send a message” to the 
“defendant’s boardroom.”129 
Defendants’ near-universal 
failure to adduce any 
evidence that can be 
used to offset plaintiffs’ 
requests for astronomical 
numbers leaves juries 
without a countervailing 
frame of reference and 
deprives reviewing courts 
of information that would 
justify substantially reducing 
large awards.

Anchoring Tactics 
By Plaintiffs’ 
Counsel
Third, plaintiffs’ counsel 
request amounts of 
punitive damages that, 
if awarded, would be 

excessive. They are able 
to do so either because 
defense counsel fail to 
object (either anticipatorily 
in a motion in limine or 
contemporaneously) or 
because courts deem it 
a permissible argument. 
Mentioning a specific 
number serves as an anchor 
in the jurors’ minds—
studies confirm that, even if 
the jury does not think that 
the defendant’s conduct 
is particularly egregious, 
the jurors will think that 
they are imposing a modest 
sanction if they award 
something less than what 
the plaintiffs’ counsel 
suggested.130 As a result, 
the punitive award may 
nevertheless be excessive, 
because the original amount 
requested by the plaintiff 
was so high.131

The Distortive 
Effect of Evidence 
of the Defendant’s 
Wealth
Fourth, juries commonly 
take into consideration 
the financial condition 
of the defendant and 
therefore impose awards 
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Defendants’ near-universal failure 
to adduce any evidence that can be 
used to offset plaintiffs’ requests 
for astronomical numbers leaves 
juries without a countervailing 
frame of reference and deprives 
reviewing courts of information that 
would justify substantially reducing 
large awards. 

that reflect the defendant’s 
wealth rather than the 
blameworthiness of the 
defendant’s conduct. The 
vast majority of jurisdictions 
permit juries to consider 
a defendant’s wealth in 
determining the amount 
of punitive damages to 
award.132 In fact, some 
jurisdictions—including, 
most notably, California—
require evidence of a 
defendant’s financial 
condition.133 Thus, when 
trials are bifurcated between 
liability and damages 

phases, evidence of the 
defendant’s net worth or 
income may constitute all 
or most of the evidence 
heard by the jury during the 
damages phase. In such 
instances, defendants face 
the near inevitability that 
juries will base punitive 
damages on the defendants’ 
wealth, rather than on the 
extent to which additional 
damages are needed 
to achieve the state’s 
interests in punishment and 
deterrence. As the Supreme 
Court has noted, “evidence 

of a defendant’s net worth 
creates the potential that 
juries will use their verdicts 
to express biases against 
big businesses.”134 Indeed, 
in State Farm, the Court 
expressly cautioned against 
justifying large punitive 
damages awards on the 
basis of a defendant’s 
wealth.135 Yet most 
jurisdictions allow juries to 
do just that. 

Additionally, when a jury 
hears evidence of a large 
company’s wealth, those 

Chapter 05
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high numbers may be one of 
the few quantifiable factors 
for the jury to consider. 
Even if a jury does not seek 
to punish a defendant for 
its wealth, those numbers 
can have an anchoring 
effect on deliberations, 
making immense punitive 
damages awards seem 
less exceptional. All of this 
predictably leads to higher 
punitive damages awards 
for larger companies—
punishing those defendants 
for their status as wealthy 
companies rather than for 
exceptionally blameworthy 
conduct.

Normalization of 
Large Numbers
Finally, punitive damages 
awards undoubtedly have 
risen because jurors have 
become inured to large 
numbers. Jury members no 
doubt know about hundreds 
of millions of dollars in 
damages being awarded 
in other cases—plaintiffs’ 

attorneys flood television 
and social media with ads 
touting their largest verdicts, 
and few people ever learn 
how often those large 
verdicts were eventually 
reduced on appeal.136 Large 
awards also are often 
reported in the media, yet 
reductions of such awards 
rarely receive the same 
attention. Hearing about the 
exceptionally large verdicts 
awarded in other cases 
normalizes the concept and 
encourages jury members to 
do likewise. 

On top of that, jury members 
routinely hear about 
massive sums of money 
earned by other people: the 
millions of dollars actors 
earn for a single movie137 
or professional athletes 
earn for a single season138; 
the unimaginable sums 
belonging to billionaires; 
and even exceptionally 
large lottery jackpots, which 
now regularly exceed $1 
billion.139 Routinely hearing 

about others receiving 
these amounts may make 
juries less hesitant to award 
similarly large amounts to an 
injured plaintiff or group of 
plaintiffs. 

Last, but not least, juror 
interviews to which we 
have been privy repeatedly 
reveal that jurors expect 
that their awards will be 
reduced by the judge. 
They therefore feel free to 
award excessive amounts 
of punitive damages secure 
in the knowledge that the 
defendant ultimately will 
not have to pay the full 
amount. They thus can 
avoid contentious back-and-
forths in the jury room and 
“send a message” without 
any concern about the 
consequences of imposing 
an outsized punishment—
even though, as we explain 
below, courts often allow 
outsized verdicts to stand.
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. . . [W]hen trials are bifurcated 
between liability and damages 
phases, evidence of the 
defendant’s net worth or 
income may constitute all or 
most of the evidence heard by 
the jury during the damages 
phase. In such instances, 
defendants face the near 
inevitability that juries will 
base punitive damages on 
the defendants’ wealth, rather 
than on the extent to which 
additional damages are 
needed to achieve the state’s 
interests in punishment and 
deterrence.

Chapter 05
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The Supreme Court’s directives regarding post-verdict review of punitive 
damages, as well as state statutes limiting punitive damages, have 
provided defendants with critical tools for seeking reduction of large 
awards. But these pillars of post-verdict review have not solved the 
problem of arbitrary and excessive punishment. 

Although courts undertaking 
review for constitutional 
excessiveness generally 
purport to embrace the 
Supreme Court’s guideposts, 
they often leave intact very 
large awards that do not 
appear to be justified by the 
need to punish and deter the 
conduct at issue. Statutory 
limits on punitive damages 
likewise have not been a 
panacea: Not every state has 
adopted them, and some 
have been invalidated under 
state constitutions; they 
often either apply narrowly 
or have broad escape 
hatches; and even when 
applied they often leave 
exorbitant awards in place. 
Given that juries seem to be 
handing out large punitive 
awards with growing 
abandon, defendants 
still face the significant 
threat of excessive and 
arbitrary punishments. 
Here, we discuss why the 
existing legal framework is 

proving insufficient to curb 
excessive punitive damages.

Judicial Deference 
to Juries’ Decisions 
to Award Large 
Amounts
A defendant hit by a large 
award of punitive damages 
faces an unpleasant reality: 
Assuming that there is 
sufficient evidence to affirm 
the finding of punitive 
liability, a jury’s verdict 
awarding excessive punitive 
damages typically is not fully 
redressed by post-verdict 
review—for two reasons. 
First, the reviewing court 
generally will attempt to 
preserve as much of the 
jury’s award as possible, 
reducing the award to the 
maximum amount consistent 
with due process rather 
than to an amount the court 
deems reasonable. Second, 
although judicial review of 
the constitutionality of a 

punitive award is supposed 
to be de novo, courts 
conducting a due process 
analysis often defer to the 
jury’s determination that a 
large award was necessary—
skewing the due process 
analysis itself in favor of 
preserving a higher award. 

“Built-in Bias”

Occasionally, a jury’s award 
of punitive damages bears 
so little relationship to the 
evidence that the court 
will order an unconditional 
new trial on the basis that 
the jury was motivated by 
passion and prejudice.140 
But that remedy is rarely 
granted. Instead, a court 
typically reduces the 
award to the maximum 
amount that is consistent 
with due process—i.e., 
the “constitutional 
‘upper limit.’”141 In other 
words, although the 
court is “engag[ed] in 
. . . de novo review of the 
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constitutionality of punitive 
damages awards,” it does 
not “substitute [its] best 
judgment for that of the 
jury,” but instead “seek[s] 
to uphold the jury’s punitive 
damage verdict to the 
greatest extent possible.”142 
As the Third Circuit put 
it, “[w]hen a court finds 
a jury’s punitive award 
unconstitutional, it should 
decrease the award to an 
amount the evidence will 
bear, which amount must 
necessarily be as high—and 
may well be higher—than 
the level the court would 
have deemed appropriate if 
working on a clean slate.”143 

This means that, if the 
jury has returned a grossly 
excessive award, the 
defendant will at best be 
saddled with the highest 
punishment that the due 
process clause allows. It is 
inherent in this procedure 
that “the potential 
prejudice infecting a jury’s 
reprehensibility analysis 
and its punitive damages 
calculus can be tempered 
but not eliminated” by post-
verdict review.144 The built-
in bias toward affirming 
the highest possible 
award exerts inflationary 
pressure in other cases, 
as courts will frequently 
use affirmed punitive 
awards in other cases 
to justify an even higher 
award in the case before 
them.145 As the Second 
Circuit has explained in the 
context of non-economic 
compensatory damages, 
“[w]hen courts fail to 
exercise the responsibility 
to curb excessive verdicts, 
the effects are uncertainty 
and an upward spiral. 
One excessive verdict, 
permitted to stand, becomes 
precedent for another still 
larger one.”146 

Beyond that inherent feature 
of due process review, some 
courts in conducting the 
due process analysis will 
defer to the jury’s perceived 
judgments regarding the 
amount of punitive damages 
that is needed to punish 
and deter misconduct. 
Such deference to the 
jury when determining the 
constitutional maximum is 
misguided: “[T]he Supreme 
Court has directed lower 
federal courts to apply an 
‘exacting’ de novo standard 
of review when considering 
the constitutionality of a 
punitive damages award.”147 
That rule makes sense 
because, except when the 
jury makes express factual 
findings, there is no way 
to know what the verdict 
means. For example, a 
jury that imposes a large 
punitive damages award 
may not view the conduct 
as particularly egregious 
but may be operating on 
the false assumption that it 
is imposing a light penalty 
in comparison to the 
defendant’s wealth or the 
amount that the plaintiffs’ 
counsel requested. Yet some 
courts still conclude that 

“ The built-in bias 
toward affirming 
the highest possible 
award exerts 
inflationary pressure 
in other cases, as 
courts will frequently 
use affirmed punitive 
awards in other cases 
to justify an even 
higher award in the 
case before them.”
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Judicial deference to the jury’s 
judgments about punitive damages is 
not only legally erroneous—it is unlikely 
to produce sound decisions. Unlike a 
judge—who may have some experience 
with punitive damages, can compare 
the award to punitive awards upheld 
in a range of cases, and knows the law 
governing punitive damages—jurors 
typically “hav[e] no objective standards 
to guide them” in setting punitive awards. 

Chapter 06

the very fact that the jury 
has rendered a large award 
means that a large award is 
needed for punishment and 
deterrence (and therefore is 
constitutional).148 

Judicial deference to the 
jury’s judgments about 
punitive damages is not 
only legally erroneous—
it is unlikely to produce 

sound decisions. Unlike a 
judge—who may have some 
experience with punitive 
damages, can compare the 
award to punitive awards 
upheld in a range of cases, 
and knows the law governing 
punitive damages—jurors 
typically “hav[e] no objective 
standards to guide them” in 
setting punitive awards.149 
Accordingly, the jury’s 

decision to award a large 
amount of punitive damages 
should not be interpreted 
as a finding about the 
reprehensibility of the 
defendant’s conduct or the 
magnitude of the punishment 
needed for deterrence.150 Yet 
courts still defer to these 
perceived findings, reducing 
the effectiveness of post-
verdict review. 
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Inconsistent 
Application of the 
Three Guideposts
The Supreme Court’s 
articulation of three 
guideposts to guide the 
review of punitive damages 
was a great step forward in 
controlling arbitrary awards. 
But the guideposts are both 
broad and malleable, and 
many awards that appear 
excessive remain in place 
following their application. 

The First 
Guidepost: The 
Reprehensibility 
Factors
The Supreme Court held 
in BMW that “the most 
important indicium of the 
reasonableness of a punitive 
damages award is the 
degree of reprehensibility 
of the defendant’s 
conduct.”151 It explained that 
the “exemplary damages 

imposed on a defendant 
should reflect ‘the enormity 
of [the] offense,’” noting 
that a “substantial punitive 
damages award” is 
appropriate only in cases 
involving “a high degree 
of culpability.”152 To assess 
the permissible magnitude 
of an award of punitive 
damages requires the 
court to determine where 
the defendant’s conduct 
falls on the spectrum of 
punishable conduct. Often, 
however, judicial review 
under this guidepost fails 
to separate conduct that 
is merely punishable from 
conduct that is sufficiently 
reprehensible to warrant 
a large award. To be sure, 
many decisions involving 
the review of punitive 
damages include a nuanced 
reprehensibility analysis.153 
But many courts merely 
undertake a perfunctory 
review of the reprehensibility 
factors identified by the 

Supreme Court—effectively 
treating their role as a box-
checking exercise. They 
may determine that a large 
punishment is permissible 
after finding that several 
reprehensibility factors 
are present, without 
considering whether the 
conduct was truly egregious 
when compared to other 
punishable conduct.154 

Moreover, courts often 
construe very broadly 
the factors identified by 
the Supreme Court as 
making conduct more 
blameworthy. For example, 
while some courts require 
bodily injury to support 
a finding that “the harm 
caused was physical as 
opposed to economic”155—
the first reprehensibility 
factor—other courts find 
this factor to be satisfied 
when the plaintiff has 
merely demonstrated 
emotional distress.156 
Courts adopting that broad 
construction also may 
find that the defendant’s 
conduct “evinced an 
indifference to or a reckless 
disregard of the health and 
safety of others”157—the 
second factor—based on 

“ If the court is merely counting factors . . . a case 
in which a plaintiff was temporarily upset by an 
inaccurate credit report may be treated as equivalent 
to a case in which the defendant recklessly endangered 
the plaintiff’s physical safety and caused severe bodily 
injury or death.”
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a determination that the 
defendant should have 
known that its actions 
“would affect [the plaintiff’s] 
emotional well-being.”158 If 
the court is merely counting 
factors, therefore, a case 
in which a plaintiff was 
temporarily upset by an 
inaccurate credit report may 
be treated as equivalent to a 
case in which the defendant 
recklessly endangered the 
plaintiff’s physical safety 
and caused severe bodily 
injury or death.159 

Many courts also broadly 
construe the third factor, 
which assesses whether 
“the target of the conduct 
had financial vulnerability.”160 
Some courts have held that 
this factor is satisfied only 
when the defendant knew of 
the plaintiff’s vulnerability 
and targeted the plaintiff 
as a result.161 But other 
courts find this factor 
present whenever there is 
evidence that the plaintiff 
had limited resources 
and suffered financially 
from the defendant’s 
conduct.162 Under this 
broad approach, entire 
categories of cases—such 
as those involving claims of 

wrongful termination, bad-
faith denial of insurance 
benefits, or credit reporting 
violations—are likely to 
satisfy this indicium of  
high reprehensibility.

The fourth factor—requiring 
that the defendant have 
engaged in repeated 
misconduct—also has been 
construed broadly by many 
courts. Some courts have 
held that this factor targets 
recidivism: It requires a 
showing that the defendant 
is a repeat offender who 
has previously engaged 
in misconduct “similar to 
that which harmed [the 
plaintiff].”163 These courts 
“require[] that the similar 
reprehensible conduct be 
committed against various 
different parties rather than 
repeated reprehensible acts 
within the single transaction 
with the plaintiff.”164 But 
many courts have held 
that a defendant’s conduct 
“involved repeated actions,” 

as opposed to being an 
“isolated incident,” by 
disaggregating one course 
of conduct into several 
atomized acts. 165 If the 
conduct took place over a 
period of time, therefore, it 
often will be deemed more 
egregious. So construed, 
this factor loses its 
effectiveness in identifying 
more severe wrongdoing.

The fifth factor asks the 
court to evaluate whether 
“the harm was the result 
of intentional malice, 
trickery, or deceit, or mere 
accident.”166 As construed 
by certain courts, this 
factor has lost its power to 
distinguish between highly 
reprehensible conduct 
and conduct that is merely 
punishable.  For example, 
courts in California have 
noted that “[t]his factor is 
of little value in assessing a 
California punitive damages 
award because ‘accidentally 
harmful conduct cannot 

“ [Courts] may determine that a large punishment is 
permissible after finding that several reprehensibility 
factors are present, without considering whether the 
conduct was truly egregious when compared to other 
punishable conduct.”
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provide the basis for 
punitive damages under 
our law.’”167 Some courts 
have held that this factor is 
satisfied by a finding that 
the defendant acted with 
“reckless indifference.”168 
But others find that this 
factor “is looking at 
intentional misconduct—or 
something close thereto,” 
which is not satisfied by a 
finding of recklessness.169

Under the lower courts’ 
construction of the 
reprehensibility factors, 
therefore, it is often relatively 
easy for them to conclude 
that the reprehensibility 
analysis supports sustaining 
a large award.

The Second 
Guidepost: 
Punitive-to-
Compensatory 
Ratio
Application of the ratio 
guidepost has largely 
resolved the issue of 
punitive awards that, like the 
award in BMW, are tens or 
hundreds of times the size of 
the compensatory damages. 

But courts still regularly 
approve punitive awards that 
dwarf the compensatory 
damages. They frequently 
uphold awards that are 
high-single-digit multiples 
of the compensatory 
damages even when the 
compensatory damages 
are substantial and the 
conduct is not especially 
reprehensible. Moreover, 
many courts treat ratios 
of 4:1 or lower as immune 
from serious scrutiny, even 
when the compensatory 
damages are very large. 
And courts may manipulate 
the ratio by comparing the 
punitive damages awarded 
to speculative measures 
of potential harm.170 Thus, 
application of the ratio 
guidepost often leads 
courts to approve very large 
punitive awards without 
regard to whether those 
awards are necessary 
to achieve the state’s 
interests in punishment and 
deterrence. 

In most cases, courts will 
find punitive damages 
excessive if the ratio of 
the punitive award to the 

compensatory damages is 
greater than 10:1, unless 
the compensatory award is 
small.171 But the outcome is 
far less predictable when 
the ratio is in the single 
digits. Some courts heed the 
Supreme Court’s admonition 
that a 1:1 ratio may represent 
the constitutional maximum 
when the compensatory 
damages are substantial.172 
But other courts have readily 
approved ratios in the high 
single digits—including 
ratios as high as 9:1.173 And 
most courts will treat a 4:1 
ratio or lower as well within 
constitutional bounds for 
moderately reprehensible 
conduct.174 Indeed, appellate 
courts sometimes will hold 
on cross-appeal that the 
lower court’s reduction of 
punitive damages to a level 
representing a 2:1 or 1:1 ratio 
goes too far—even when 
the award of compensatory 
damages is substantial.175  

For example, relying heavily 
on the ratio guidepost, 
the Kentucky Supreme 
Court reinstated an $80 
million punitive award 
against an accounting 
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firm that had been held 
liable for $20 million in 
compensatory damages 
for marketing a tax shelter 
that the IRS disallowed.176 
The intermediate appellate 
court reduced the award 
significantly, “having 
concluded that a punitive 
damage award in excess 
of the approximately $20 
million compensatory 
damage award (a 1:1 ratio) 
was manifestly unreasonable 
and exceeded the amount 
justified to punish [the 
defendant] and to deter 
like behavior.”177 But the 
Kentucky Supreme Court 
reinstated the trial court’s 
$80 million punishment, 
holding that “[c]onsidering 
[the accounting firm’s] 
highly reprehensible 
conduct, we do not find 
that, in the context of this 
case, the 4:1 ratio reflects an 
overly severe punishment.”178 
The court explained why it 
believed that the defendant 
had acted reprehensibly in 
failing to inform the plaintiffs 
that the legitimacy of the tax 
shelter was in doubt.179 But it 
did not analyze whether the 
$20 million award (on top of 
$20 million in compensatory 
damages) was sufficient 

to deter and punish the 
defendant—even though 
the defendant had stopped 
marketing the tax shelter at 
issue and had earned less 
than $1 million in revenues 
in its transaction with the 
plaintiffs. Moreover, the 
court rejected arguments 
that an $80 million 
punishment exceeded 
awards previously upheld 
in Kentucky “for far more 
reprehensible actions,” 
reiterating that an $80 
million punishment was 
not “disproportionate to 
the harm suffered by the 
Yungs.”180 In the words 
of the dissenting judge, 
it seems evident that the 
majority “placed too much 
dependence upon the use 
of a 4:1 ratio and not enough 
emphasis upon the absolute 
amount of the punitive 
damages it awarded.”181

Finally, it is very rare for a 
court to reduce a punitive 
award below a 1:1 ratio, even 
when the compensatory 
damages are very high 
and are comprised largely 
of damages for emotional 
distress, which in many 
cases “already contain a 
[punitive] element.”182 This 
can result in an award of 
punitive damages that is 
far larger than necessary 
to punish and deter 
misconduct—particularly 
when there is little or no ill-
gotten gain and the plaintiff 
has received a large award 
of non-economic damages.  

A recent case in which some 
of the authors of this paper 
represented the defendant 
illustrates this phenomenon. 
The plaintiff—who had 
worked in commercial 
banking as a top producer 

“ Courts still regularly approve punitive awards that 
dwarf the compensatory damages. They frequently 
uphold awards that are high-single-digit multiples 
of the compensatory damages even when the 
compensatory damages are substantial and the 
conduct is not especially reprehensible. Moreover, 
many courts treat ratios of 4:1 or lower as immune from 
serious scrutiny, even when the compensatory damages 
are very large.”
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for his division generating 
millions of dollars a year in 
revenues—sued his former 
employer for defamation 
and wrongful termination 
after he was fired for 
recordkeeping irregularities. 
His theory at trial was that 
the bank terminated him 
because it was afraid that a 
female subordinate who had 
accused him of creating a 
hostile environment would 
sue the bank and that it 
rushed to do so by the end 
of the year in order to avoid 
paying him a $250,000 
bonus that it would have 
owed him had he remained 
employed the following 
February. The jury rendered 
a verdict for the plaintiff 

and awarded him $6 million 
in damages for emotional 
distress and reputational 
harm, $2.4 million in 
economic damages for 
the wrongful termination, 
and $15.6 million in 
punitive damages.183 
The trial court granted a 
substantial remittitur of the 
compensatory damages, 
eliminating most of the 
non-economic damages 
after concluding that the 
emotional-distress damages 
were excessive and that the 
damages for reputational 
harm were duplicative of 
the pecuniary damages for 
wrongful termination. It 
also reduced the punitive 
damages to about $2.7 
million, representing a 
1:1 ratio with the reduced 
compensatory damages.184 

On cross-appeal, the 
court of appeals held that 
the remittitur of the non-
economic damages was 
procedurally erroneous and 
increased the compensatory 
damages to over $8 million.185 
It also increased the punitive 
damages to over $8 million—
solely to preserve the 1:1 
ratio with the compensatory 
damages.186 The court had 

no other reason for reversing 
the trial court’s remittitur 
of the punitive damages. 
On the contrary, it deemed 
the reprehensibility of the 
conduct to be “at the low end 
of the range of wrongdoing 
that can support an award 
of punitive damages under 
California law.”187 And it 
recognized that the $6 
million in non-economic 
damages “may have reflected 
the jury’s indignation at 
[the defendant’s] conduct, 
thus including a punitive 
component.” 188 Yet ignoring 
that the massive amount of 
compensatory damages far 
outstripped the ostensible 
ill-gotten gain of $250,000 
and that on top of the 
compensatory damages the 
bank lost millions of dollars 
as a result of firing its own 
top producer, the court held 
that restoration of the  
non-economic damages 
entitled the plaintiff to an 
equivalent increase in the 
punitive damages. 

The view that punitive 
damages are necessarily 
constitutional if they do not 
exceed the compensatory 
damages is problematic, 
particularly in light of the 

“  . . . [I]t is very rare for 
a court to reduce a 
punitive award below 
a 1:1 ratio, even when 
the compensatory 
damages are very high 
and are comprised 
largely of damages for 
emotional distress, 
which in many cases 
‘already contain a 
[punitive] element.’”
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The view that punitive damages 
are necessarily constitutional 
if they do not exceed the 
compensatory damages is 
problematic, particularly in light 
of the trend toward increased 
compensatory awards.

Chapter 06

trend toward increased 
compensatory awards. A 
recent study published 
by the U.S. Chamber of 
Commerce Institute for Legal 
Reform documented that 
verdicts above $10 million 
(so-called “nuclear verdicts”) 
“are increasing in both 
amount and frequency.”189 
The authors concluded that 
much of the increase could 
be attributed to an increase 
in the amount of non-
economic damages awarded 
by jurors.190 They theorized 
that this trend resulted from 

a shift in tactics driven by 
the new limits on punitive 
damages.191 But while 
plaintiffs’ attorneys may 
increasingly pursue non-
economic damages as a 
component of their overall 
strategy, non-economic 
damages have not replaced 
punitive damages. Instead, 
the data showed that in 
many cases in which the 
plaintiffs received significant 
awards of non-economic 
damages, they also were 
awarded significant punitive 
damages.192 In a world in 

which plaintiffs routinely 
seek and receive multi-
million-dollar awards of 
non-economic damages, 
even a 1:1 ratio may result 
in a punishment that 
significantly exceeds the 
amount necessary to punish 
and deter. Yet under current 
law, courts rarely disturb 
such awards.

Indeed, there can be little 
doubt that the Supreme 
Court’s ratio guidance 
has caused lawyers 
representing plaintiffs 
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to focus increasingly on 
seeking larger awards of 
compensatory damages—
particularly non-economic 
damages. Such supersized 
compensatory awards both 
increase plaintiffs’ recovery 
directly and can be used by 
plaintiffs to defend larger 
punitive awards during post-
trial and appellate review. 
This tactic was employed 
in State Farm itself just 
weeks after the Supreme 

Court announced the ratio 
guidepost in BMW. During 
the closing argument at 
the trial in that case, the 
plaintiffs’ attorney urged the 
jury to return a large award 
of non-economic damages 
because, in his words, “[t]he 
greater the compensatory 
award, the greater 
justification there is for a 
higher punitive damage.”193 
He later reiterated that a 
large award of compensatory 

damages was “needed to 
sustain a large punitive 
damage award,” which would 
otherwise be “subject to 
attack in motions . . . or on 
appeal.”194 Although most 
attorneys are less open 
about their strategy, it is 
likely that the increase in 
non-economic damages can 
be attributed in part to the 
recognition by plaintiffs’ 
attorneys that punitive 
damages awards that are 
disproportionate to the 
compensatory damages are 
likely to be substantially 
reduced after post-verdict or 
appellate review. 

“ In a world in which plaintiffs routinely seek and receive 
multi-million-dollar awards of non-economic damages, 
even a 1:1 ratio may result in a punishment that 
significantly exceeds the amount necessary to punish 
and deter. Yet under current law, courts rarely disturb 
such awards.”



U.S. Chamber of Commerce Institute for Legal Reform  |  40

Chapter 06Chapter 05Chapter 06

Anchoring and Non-Economic Damages

It is entirely plausible that a shift in trial tactics 
has been the main driver of the increase in non-
economic damages. Many commentators attribute 
the increase in non-economic damages to the 
phenomenon of “anchoring.” Simply put, “the 
more you ask for, the more you get.”195 A plaintiff’s 
request for a particular amount of non-economic 
damages “creates an arbitrary, but psychologically 
powerful, baseline for jurors who are struggling 
with assigning a monetary value to pain and 
suffering.”196 Studies show that—other things being 
equal—mock jurors will award higher damages 
for pain and suffering when the plaintiffs’ counsel 
requests a larger amount of such damages.197 By 
imposing limits on the ratio of punitive damages 
to compensatory damages, therefore, the Supreme 
Court may have triggered the inflation of non-
economic damages. Additionally, many of the 
same circumstances that have driven increases 
in punitive damages probably have added fuel to 
this trend. For example, attorney advertising and 
publicity surrounding large verdicts may be leading 
jurors to believe that multi-million dollar awards 
for pain and suffering are the norm.198
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The Third 
Guidepost: 
Comparable Civil 
Penalties Analysis
The Supreme Court’s 
third guidepost requires 
the reviewing court to 
“[c]ompare[] the punitive 
damages award and the 
civil or criminal penalties 
that could be imposed for 
comparable misconduct.” 199 
This guidepost has in 
practice played a minimal 
role in controlling punitive 
awards. Courts routinely 
affirm large punitive awards 
after observing that they 
substantially exceed the 
comparable fines.200  
And in many cases, there is 
no analysis of this guidepost 
at all because the parties 
have not identified a useful 
comparator.201 

One state appellate court 
has noted that this factor 
has been criticized as 
“ineffective and very difficult 
to employ.”202 “Among other 
things,” the court said that 
“it is unclear how a court 
should proceed where 
there are no applicable 
‘legislative judgments’ 

regarding the conduct at 
issue.”203 Notwithstanding 
the Supreme Court’s directive 
that “substantial deference” 
should be accorded “to 
legislative judgments 
concerning appropriate 
sanctions for the conduct at 
issue,”204 moreover, the court 
noted that “[e]xisting civil 
penalties may . . . be too low 
to have a reasonable deterrent 
effect on egregious conduct 
which a defendant should 
know is punishable through 
punitive damages.”205 Finally, 
it concluded that in the case 
before it “this guidepost 
is largely unhelpful to the 
constitutional analysis.” 206 

While it is far from a dead 
letter, this guidepost has not 
been a particularly useful 
tool for controlling excessive 
punitive awards.

Failure to Evaluate 
Whether the 
Punitive Award 
Exceeds the 
Amount Needed  
for Punishment  
and Deterrence
Often, excessive awards 
survive review because 

the court has applied 
the guideposts without 
considering the purpose 
of the exercise. As one 
appellate court explained, 
a court reviewing the 
constitutionality of a 
punitive damages award 
“must primarily decide 
‘whether [the] particular 
award is greater than 
reasonably necessary to 
punish and deter’” the 
misconduct at issue.207 As 
it observed, “[t]he Supreme 
Court has instructed us to 
go ‘no further’ if a ‘more 
modest punishment’ 
for the ‘reprehensible 
conduct’ at issue ‘could 
have satisfied the State’s 
legitimate objectives’ of 
punishing and deterring 
future misconduct.”208 In 
other words, the court 
should reduce the award 
to the lowest amount that 
suffices to punish and deter 

“ One state appellate 
court has noted 
that this factor has 
been criticized as 
‘ineffective and very 
difficult to employ.’”
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the defendants’ wrongful 
conduct. Yet courts often 
fail to consider the factors 
relevant to how large a 
sanction is necessary to 
satisfy these goals.

Damages Exceeding Gain

One question a court 
should ask is whether the 
compensatory damages, 
attorneys’ fee award (if 
any), and other costs to the 
defendant resulting from 
its conduct (such as fines 
or clean-up costs) exceed 
the gain to the defendant 
from engaging in the 
punishable conduct. As the 
Supreme Court instructed 
in State Farm, “punitive 
damages should only be 
awarded if the defendant’s 
culpability, after having paid 
compensatory damages, 
is so reprehensible as to 
warrant the imposition 
of further sanctions to 
achieve punishment or 
deterrence.”209 A former 
California Supreme Court 
justice (and later D.C. Circuit 
judge) likewise observed 
that “large compensatory 
damage awards not based 
on a defendant’s ill-gotten 
gains have a strong 
deterrent and punitive effect 

in themselves.”210  
If compensatory damages 
and other costs resulting 
from the conduct 
significantly outstrip the 
defendant’s gain, then there 
may be no legitimate state 
interest in exacting a further 
sanction. 

Presence or Absence of 
Concealable Conduct

The Supreme Court also has 
indicated that a higher ratio 
of punitive to compensatory 
damages may be warranted 
in cases in which there was 
a substantial likelihood 
that the defendant would 
escape liability for its tort.211 
As Judge Posner explained, 
“[w]hen a tortious act is 
concealable, a judgment 
equal to the harm done by 
the act will underdeter.”212 
But the opposite is also 
true: If the defendant is 
certain (or virtually certain) 
to have to pay for the harm 
that it causes, for example, 

because the harm and its 
source are manifest, then a 
large punitive award may not 
be necessary for deterrence.

A court also may consider 
whether the defendant took 
remedial steps (such as 
changing management or 
modifying procedures) when 
the conduct came to light. 
If the defendant has already 
changed its ways, then there 
may be little or no need for 
additional deterrence.213 
Likewise, if the conduct 
caused reputational harm 
to the defendant that would 
deter repetition of that or 
similar conduct, a large 
punitive award would be 
superfluous.214 

Under current law, however, 
courts rarely consider these 
factors in assessing whether 
a large punitive award is 
necessary to punish and 
deter and hence consistent 
with due process. 

“ In other words, the court should reduce the award to 
the lowest amount that suffices to punish and deter the 
defendants’ wrongful conduct. Yet courts often fail to 
consider the factors relevant to how large a sanction is 
necessary to satisfy these goals.”
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For natural persons the marginal utility 
of money decreases as wealth increases, 
so that higher fines may be needed to 
deter those possessing great wealth. . . .  
Corporations, however, are not wealthy 
in the sense that persons are. 
Corporations are abstractions; investors 
own the net worth of the business. 
These investors pay any punitive awards 
(the value of their shares decreases), 
and they may be of average wealth.

The Role of 
Wealth in Inflating 
Punishment
The Supreme Court 
held in State Farm that 
“[t]he wealth of a defendant 
cannot justify an otherwise 
unconstitutional punitive 
damages award.”215 As 
noted above, however, 
juries generally are asked 
to consider evidence of 
the defendant’s net worth 
and income when setting 
the amount of punitive 
damages. This results in the 
imposition of much higher 

awards when the defendant 
is a wealthy corporation. 
For their part, reviewing 
courts routinely cite the 
defendant’s net worth or 
income in holding that 
higher awards of punitive 
damages are appropriate.216 
They reason that it takes a 
larger punishment to deter 
a wealthy corporation from 
repeating misconduct.217 

But the deterrence 
rationale fails when a large 
award is imposed merely 
because the defendant is 
a large corporation with 

substantial assets. As Judge 
Easterbrook explained, “[f]or 
natural persons the marginal 
utility of money decreases 
as wealth increases, so 
that higher fines may be 
needed to deter those 
possessing great wealth. . . .  
Corporations, however, are 
not wealthy in the sense that 
persons are. Corporations 
are abstractions; investors 
own the net worth of the 
business. These investors 
pay any punitive awards 
(the value of their shares 
decreases), and they may be 
of average wealth.”218

Chapter 06



U.S. Chamber of Commerce Institute for Legal Reform  |  44

Chapter 06

Moreover, when the 
wrongdoer’s actions were 
economically motivated, 
the “right” penalty for 
deterrence purposes is one 
set at a level that focuses 
on removing the economic 
incentives for the wrongful 
conduct. And that depends 
on the profitability of the 
alleged misconduct, not 
the wrongdoer’s size. 
Decisionmakers at large 
companies are as much 
interested in profits as 
decisionmakers at smaller 
ones. If the potential 
imposition of punitive 
damages removes the 
prospect that a particular 
activity will be profitable, 
then a large conglomerate 
that acts rationally will be 
as much deterred from 
engaging in that activity as a 
smaller company would be if 
it were engaged in the same 
activity on the same scale. 

Accordingly, the purposes 
of punitive damages are not 
served by allowing massive 
awards to be levied against 
corporations that have a 
high net worth and income 
simply because they are 
large. Yet courts routinely 
allow precisely that.

The Limitations of 
Statutory Limits on 
Punitive Damages
As explained above, some 
states have adopted 
statutory limits on punitive 
damages, including caps 
on the amount of punitive 
damages. An unconditional 
cap can be extremely 
helpful in reducing the 
unpredictability and 
arbitrariness of awards 
of punitive damages—
particularly when the cap 
applies to all kinds of claims 
and does not include an 
escape hatch. In particular, 
the application of a cap can 
reduce the pressure on the 
defendant to settle before 
undertaking an appeal by 
eliminating the risk that 
a truly outlandish award 
will be affirmed and that 
enormous amounts of post-
judgment interest will accrue 
while the case is on appeal, 
a problem in many states 
with high statutory interest 
rates. Caps of this sort also 
make it more feasible for 
the defendant to post a 
supersedeas bond.

However, most states have 
not adopted such cap 

statutes. Among those 
that have,219 most statutes 
cap punitive damages 
at either a fixed dollar 
amount or a multiple of the 
compensatory damages, 
whichever is higher. If the 
compensatory damages are 
significant and the conduct 
is not highly reprehensible, 
then the capped punitive 
award may still be 
unconstitutionally excessive. 
Some courts understand 
that reduction to a statutory 
cap does not obviate the 
need for constitutional 
excessiveness review.220 
But other courts refuse to 
consider reduction below the 
cap, reasoning that the cap 
statute sufficiently insures 
against arbitrary awards.221 

The Problem 
of Multiple 
Punishments 
Punitive awards also can 
be excessive in relation 
to the state’s interests in 
punishment and deterrence 
when the same defendant 
faces multiple lawsuits for 
the same conduct. 

This problem arises fairly 
regularly in product liability 
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cases, when the same 
alleged defect is said to 
have harmed hundreds or 
thousands of plaintiffs. 
For instance, AbbVie faced 
more than 4,000 lawsuits 
raising claims that the 
plaintiffs were injured by the 
testosterone drug AndroGel. 
Juries in the first two trials 
awarded punitive damages 
of $150 million and $140 
million.222 Both verdicts were 
overturned, and the retrial 
in the former case resulted 
in a $3 million punitive 
damages award.223 Although 
a $3 million exaction seems 
reasonable compared to 
a punishment 50 times 
larger, even an award of that 
magnitude would produce 
a global penalty of more 
than $12 billion if a similar 
amount were awarded in 
every case.224 Similarly, 
Wright Medical Technology 
was hit with a $10 million 
award of punitive damages 
in one of nearly 2,000 cases 
involving its hip implants.225 

Although the trial court 
reduced the punitive 
damages to $1.1 million, 
based in part on evidence 
that Wright Medical had 
been substantially motivated 
by its desire to offer a 
better device for patients,226 
that still left the company 
facing the potential for 
total punitive damages in 
excess of $2 billion if similar 
punitive damages awards 
were imposed in other 
cases.227 Both companies 
resolved the majority of the 
remaining claims through 
global settlements.

While the Supreme 
Court has been clear 
that defendants should 
not be punished for 
harm to individuals not 
before the court,228 courts 
have not developed 
an effective means of 
preventing excessive 
aggregate punishment 
when defendants face 
many separate cases 

for essentially the same 
conduct. For instance, 
courts do not routinely 
assess “whether, if the 
punitive award were 
replicated in each of the 
other cases against the 
defendant alleging injury 
from the same [product] 
design or conduct, the 
aggregate punishment 
would be excessive.”229 And 
defendants typically hesitate 
to tell juries that they 
should limit the amount of 
punitive damages awarded 
in this case because the 
defendants have already 
faced punitive damages 
awards in other cases; it 
may, defendants believe, 
cause the jury to impose a 
high punitive award simply 
because others in similar 
situations have done so.
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While the Supreme 
Court has been clear 
that defendants should 
not be punished for 
harm to individuals not 
before the courts, courts 
have not developed 
an effective means of 
preventing excessive 
aggregate punishment 
when defendants face 
many separate cases 
for essentially the same 
conduct.
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To make further progress on the problem of excessive and arbitrary 
awards, additional reforms are needed. These include, first, a renewed 
focus on the principles that should guide the imposition of punitive 
damages, and, second, specific statutory changes that would advance 
these principles.

Guiding Principles

Proportionality to Purpose

Punitive damages should 
be limited to the amount 
reasonably necessary 
to deter and punish the 
conduct at issue. In 
determining whether an 
award of punitive damages 
is necessary for punishment 
and deterrence, courts 
should consider the full 
consequences for the 
defendant of the punishable 
conduct, including the 
compensatory damages, the 
costs of any injunctive relief, 
fines, clean-up costs, any 
attorneys’ fees and costs 
borne by the defendant, 
as well as reputational 
harm and diminution in the 
defendant’s stock value/
market capitalization.

Proportionality to Severity

The amount of punitive 
damages should be 
proportionate to the 

severity of the wrongdoing. 
Substantial awards of 
punitive damages should be 
reserved for conduct that is 
exceptionally reprehensible, 
and very large awards of 
punitive damages should 
be reserved for cases at the 
far end of the spectrum of 
reprehensibility.

Absolute Size

When assessing whether the 
amount of punitive damages 
is excessive in light of the 
goals of punishing and 
deterring misconduct, courts 
should consider the absolute 
size of the punitive damages 
award—not just the ratio to 
the compensatory damages.   

Proportionality to Actual 
Harm

Punitive damages should 
be proportionate to the 
actual harm caused by 
the defendant’s conduct 
except when the misconduct 
is highly reprehensible 

and causes only a small 
amount of compensable 
harm, so that a punitive 
damages award that is only 
a modest multiple of the 
compensatory damages 
would be insufficient for 
deterrence.  

Share of Aggregate 
Punishment

When there are multiple 
actions addressing the 
same conduct, the award 
in each case should not 
exceed the amount that 
would be sufficient to 
punish and deter if it were 
replicated in every other 
case. Courts accordingly 
should determine the 
maximum permissible 
aggregate punishment for 
the alleged misconduct 
and then reduce each 
plaintiff’s punitive award to 
that plaintiff’s apportioned 
share of the aggregate 
punishment. For example, 
if a court determines that 
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Statutory proposals to reform 
punitive damages . . . should adopt 
a two-pronged approach. First, 
they should seek to reduce the 
number of outsize verdicts awarded 
by juries by fostering reasoned 
decision-making. Second, they 
should seek to make post-verdict 
review of punitive damages more 
predictable and effective.

Chapter 07

the maximum aggregate 
punishment for a tort 
that affected 1,000 
people is $100 million, a 
single plaintiff’s punitive 
award would have to be 
limited to $100,000. This 
approach both avoids 
duplicative punishment and 
appropriately reduces the 
total punishment when the 
defendant is exonerated in 
a portion of the cases to 
account for the possibility 
that the juries that do  
find the defendant liable  
are wrong.

Proposals to Limit 
Outsized Verdicts
As discussed above, 
punitive damages are a 
growing problem both 
because exorbitant jury 
awards are increasing and 
because courts are not 
reliably reducing excessive 
awards. Statutory proposals 
to reform punitive damages 
therefore should adopt a 
two-pronged approach. 
First, they should seek 
to reduce the number of 
outsize verdicts awarded 

by juries by fostering 
reasoned decision-making. 
Second, they should seek 
to make post-verdict review 
of punitive damages more 
predictable and effective.

Improve Jury Guidance on 
Damages

States should adopt statutes 
requiring that juries be given 
detailed guidance on setting 
punitive damages, predicated 
on the principles enunciated 
by the Supreme Court in 
its due process cases.  In 
particular, juries should 
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be instructed to award no 
more than the amount they 
deem necessary to punish 
and deter the misconduct at 
issue and should be provided 
guidance on the factors that 
bear on that determination. 
For example, juries should be 
instructed that:

•	 	The jury’s finding that 
the defendant has 
engaged in conduct that 
satisfies the standard 
for punitive liability does 
not require the jury to 
award punitive damages. 
Punitive damages should 
be awarded only if the 
defendant’s conduct is 
so reprehensible as to 
warrant the imposition 
of further sanctions in 
addition to compensatory 
damages and other 
financial consequences 
of the conduct to achieve 
punishment or deterrence.

•	 	Punitive damages 
should be proportionate 
to the gravity of the 
offense. Substantial 
punitive damages should 
be awarded only for 
exceptionally reprehensible 
conduct, and very large 

awards should be reserved 
for conduct at the extreme 
end of the reprehensibility 
spectrum.

•	 	Punitive damages should 
be proportionate to the 
actual damages suffered 
by the plaintiff unless the 
damages are small and the 
conduct is exceptionally 
reprehensible.

•	 	The jury may not punish 
the defendant for harms 
suffered by persons 
other than the plaintiff, 
but it should take into 
account evidence that 
others have sued the 
defendant and could 
seek their own awards of 
punitive damages when 
determining the amount of 
punitive damages that is 
necessary to punish and 
deter the defendant. States 
should also specify that a 
defendant may introduce 
evidence of other cases in 
which punitive damages 
have been sought and/or 
imposed against it for the 
same conduct.

Several states have adopted 
such requirements.230

Prohibit Consideration of 
Defendant Net Worth

States should adopt statutes 
forbidding consideration of 
the defendant’s net worth 
or total revenues or profits 
unless the defendant raises 
its financial condition as a 
factor that should limit the 
amount of punitive damages. 
Financial evidence should 
otherwise be admissible 
only to show whether the 
punishable conduct itself 
was profitable.231

Prohibit Discussion of 
Punitive Caps, Proportions

States should specify that 
parties may not advise the 
jury of any cap on punitive 
damages or that some 
portion of the punitive 
damages will go to the state 
or a victim-compensation 
fund and that doing so 
will result in an automatic 
mistrial.232

Prohibit Anchoring

States should prohibit 
counsel from requesting a 
specific amount of punitive 
damages and specify that 
doing so will result in an 
automatic mistrial. Such 
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a limitation is appropriate 
because plaintiffs are not 
entitled to any particular 
amount of punitive damages, 
and it is up to the jury 
to decide what amount 
of punitive damages is 
necessary to punish and 
deter the defendant. 

Require Unanimous 
Punitive Damages Verdicts

Many states, including 
California, Georgia, 
Pennsylvania, New York, and 
Texas, allow non-unanimous 
jury verdicts in civil cases 
in state court.233 To ensure 
that punitive damages 
are limited to cases of 
undeniably egregious 
conduct and minimize the 
risk of run-away awards 
that are unleavened by the 
views of dissenting jurors, 
states should require that 
jury findings relating to 
liability for punitive damages 
and the amount of punitive 
damages be unanimous.

The Supreme Court has 
held that the Constitution 
requires unanimity in 
criminal cases involving 
non-petty offenses.234 The 
Court also has deemed 
punitive damages to be 

“quasi-criminal, 235 and has 
characterized a $2 million 
punitive award as being 
“tantamount to a severe 
criminal penalty.” 236 There 
is therefore good reason 
to extend the protection of 
jury unanimity to findings 
relating to punitive damages.

Proposals to Make 
Judicial Review of 
Excessive Awards 
More Effective 

Implement a Cap

Although one-size-fits all 
caps are problematic, a 
well-designed cap statute 
can go far in limiting 
arbitrary and excessive 
punishments. States should 
craft tiered caps that vary 
based on the nature of the 
conduct being punished, 
the magnitude and nature of 
the compensatory damages 
and uncompensated harm, 
and the extent of any  
ill-gotten gain.

Require Findings on 
Reprehensibility

States should require 
courts reviewing punitive 
damages to make findings 
regarding the degree of 

reprehensibility of the 
conduct, considering a non-
exhaustive list of factors 
listed in the statute.  
In performing this task, 
courts should be required to 
review the evidence de novo 
unless the jury has made a 
specific factual finding. 237

Require Findings on 
Necessity

States should require 
courts reviewing punitive 
damages to make findings 
that the punitive damages 
are reasonably necessary 
to deter and punish the 
conduct at issue, taking 
into account the award of 
compensatory damages and 
other sanctions imposed 
against the defendants. 
Colorado already has 
enacted a statute that 
could serve as a model. 
That statute provides that 
reviewing courts “may 
reduce or disallow the award 
of exemplary damages to the 
extent that: (a) the deterrent 
effect of the damages has 
been accomplished; or (b) 
the conduct which resulted 
in the award has ceased; 
or (c) the purpose of such 
damages has otherwise 
been served.”238
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Require Findings on 
Absolute Size

States should require courts 
making such findings to 
justify the absolute size 
of the award—not just the 
ratio to the compensatory 
damages. 

Require Comparison and 
Explanation

States should require 
courts reviewing punitive 
damages to compare the 
punitive damages to awards 
approved in other cases and, 
where applicable, to explain 
why a punitive damages 
award that is larger than the 
punitive damages previously 
imposed in other cases is 
appropriate.239

Require Consideration of 
Aggregate Punishment

States should require courts 
to take other actual and 
potential awards of punitive 
damages for the same 

conduct into account when 
conducting excessiveness 
review. When there are 
multiple actions addressing 
the same conduct, the court 
should be required to make a 
finding that the award does 
not exceed the amount that 
would be sufficient to punish 
and deter if replicated in 
every other case.240

Implement Automatic Stay 
Pending Appeal

Punitive damages should 
be subject to an automatic 
stay pending appeal, without 
any bonding requirement. 
This reform is necessary to 
safeguard defendants’ right 
to appeal massive punitive 
awards for which they might 
be financially unable to 
secure a supersedeas bond.

There are good policy 
reasons for adopting 
such a reform. To begin 
with, because excessive 
or improvident awards of 

punitive damages can result 
in overdeterrence, society 
has a strong interest in 
full judicial review of large 
punitive awards. In addition, 
it is universally recognized 
that punitive damages are a 
windfall and that plaintiffs 
have no right to recover 
them.241 For that reason, it 
is unfair to give plaintiffs a 
superior position vis-à-vis a 
defendant’s other creditors 
by requiring that the punitive 
component of a judgment 
be secured by a bond. At 
least one state has already 
adopted this reform.242

As an alternative to 
dispensing entirely with 
the bonding requirement 
for punitive damages, 
states could place a cap 
on the amount of any bond 
regardless of the type of 
damages involved. Several 
states have already enacted 
such a cap.243
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In sum, the existing constitutional and state-law limitations on the 
magnitude of punitive damages have not eliminated arbitrary and 
excessive punitive damages awards. Instead, in the decades since the 
Supreme Court’s articulation in BMW and State Farm of the due process 
limits on punitive damages and following the enactment of many state 
tort reform measures, very large punitive damages awards remain a 
regular feature of our judicial system.

Juries continue to return 
astronomical verdicts with 
notable frequency. And 
courts—adopting permissive 
interpretations of the 
Supreme Court’s case law—
allow many large awards 
to stand even after post-
trial and appellate review. 
Many of these astronomical 
punitive damages awards 
are far larger than is 
necessary to punish and 
deter the conduct at issue.

To make further progress 
in combatting arbitrary 
awards of punitive damages, 
additional legislative reforms 
are necessary. Such reforms 
should seek to reduce the 
number of outsized punitive 
damages verdicts returned 
by juries by providing 
more guidance to jurors, 
increasing procedural 
safeguards, and banning 
certain tactics that are used 
to inflate awards. Legislative 

changes also should aim 
to improve the process of 
judicial review of punitive 
damages awards, so that 
blockbuster awards can more 
consistently be reduced to 
a reasonable level. Such 
changes would make the 
institution of punitive 
damages in the United States 
more fair, more predictable, 
and less arbitrary.
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