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Using arbitration to resolve disputes, instead of litigating in the complex 
and overcrowded court system, provides significant benefits for consumers, 
employees, and businesses. Arbitration is faster, simpler, and less expensive 
than lawsuits in court. Consumers and employees also win more often and 
receive awards that are equal to, or better than, decisions in courts.2 

Moreover, arbitration’s 
simple procedures allow 
consumers and employees 
to redress wrongs that 
cannot be litigated in court 
because they are too small 
and too individualized to 
attract the services of a 
lawyer, a category that 
includes most of the alleged 
harms that these groups 
typically suffer.

One group does not benefit 
from arbitration and has 
consistently opposed 
it: plaintiffs’ lawyers. 
Arbitration’s simplified 
procedures produce lower 
attorneys’ fees. And, 
because the U.S. Supreme 
Court has held that federal 
law protects the right to 
individualized arbitration, 
these lawyers have not 
been able to use arbitration 
to assert the class action 
claims that force settlements 
regardless of the merits and 
generate huge legal fees. As 

courts have recognized, and 
multiple government studies 
have confirmed, class 
actions provide little or no 
benefits to class members—
and arbitration provisions 
can, and often do, provide 
individuals with a much 
better chance of obtaining 
full compensation.

Mechanics of  
Mass Arbitration 
Abusive mass arbitration is 
the latest plaintiff-lawyer 
strategy to try to eliminate 
arbitration. Ironically, it is 
based on the fact that—in 
order to increase access to 
arbitration for consumers 
and employees—businesses 
routinely pay all, or virtually 
all, of the fees charged by 
arbitration providers. 

Here’s the gambit: the 
lawyers file simultaneously 
tens of thousands of 
essentially-identical 

arbitration demands, 
triggering an immediate, 
massive bill to businesses 
for arbitration fees—often 
totaling hundreds of millions 
of dollars. Even if the claims 
are meritless, or completely 
frivolous, the business is 
between a rock and a hard 
place: it is either pressured to 
settle (or abandon arbitration 
altogether) or forced to pay 
that huge fee bill simply to 
have the chance to defend 
itself. And that sunk cost 
cannot be recovered even 
if the business wins every 
single arbitration. 

These mass arbitration 
attacks—or more commonly, 
threats by plaintiffs’ 
lawyers to initiate abusive 

“�One�group�does�
not�benefit�from�
arbitration�and�has�
consistently�opposed�
it:�plaintiffs’�lawyers.”
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mass arbitrations—have 
skyrocketed in recent years. 

A�Coercive�Gambit�

Critics of these campaigns 
explain that the lawyers’ 
purpose is not to obtain 
an arbitrator’s decision on 
the merits for each of the 
underlying claims.3 The 
lawyers generally appear 
to lack the resources to 
handle tens of thousands 
of arbitration proceedings 
simultaneously, and 
arbitration providers 
certainly do not have tens of 
thousands of arbitrators to 
resolve them.

Rather, as companies have 
explained, the apparent goal 
of plaintiffs’ lawyers is to 
saddle the company with 
an immediate obligation 
to pay tens of millions 
of dollars in fees to the 
arbitration provider if the 
company wants to have any 
opportunity at all to defend 
itself.4 For example, under 
the fee schedule of the 
largest arbitration provider, 

the American Arbitration 
Association (AAA), a 
business facing 5,000 
cookie-cutter consumer 
arbitration demands 
requesting telephonic 
hearings must pay the 
AAA over $13 million in 
fees immediately after the 
arbitrations are filed. And if 
the business wants to have 
arbitrators appointed and to 
obtain rulings on the claims, 
the business must pay 
another $9.5 million in fees.

Faced with that reality, the 
company will either pay a 
hefty settlement to resolve 
the claims en masse—
regardless of how weak the 
underlying claims might 
be—or abandon arbitration 
altogether and return to 
the overburdened and 
inefficient court system, 
as some companies have 
done.5 Either way, the 
plaintiffs’ lawyers win.

Of course, these coercive 
gambits can succeed only 
if the plaintiffs’ lawyers 

are able to amass a large 
“inventory” of claimants. Not 
surprisingly, as companies 
have explained, the route 
to that goal can be paved 
with abusive practices: 
claims filed in the names 
of nonexistent individuals, 
former customers without 
grievances, and others 
obviously not eligible for 
relief; misrepresentations 
and ethical violations in 
connection with the search 
for claimants, often placed 
in the hands of third parties; 
and lawyers’ failure to 
convey settlement offers 
to their clients—in order to 
keep their claims “live” and 
therefore impose the risk of 
massive arbitration fees that 
is the essential element of 
the entire scheme.6 

To be sure, there is 
nothing intrinsically 
improper about a set of 
lawyers coordinating 
representations of multiple 
consumers or employees 
with similar individual 
claims in arbitration. The 
benefits of individual 
arbitration—a forum 
that is more efficient 
and accessible than the 
overburdened judicial 

“ These mass arbitration attacks—or more commonly, 
threats by plaintiffs’ lawyers to initiate abusive mass 
arbitrations—have skyrocketed in recent years.” 



Of course, these 
coercive gambits can 
succeed only if the 
plaintiffs’ lawyers are 
able to amass a large 
“inventory” of claimants.

Chapter 01
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system, and that provides 
claimants with results that 
are at least as favorable, 
and often more favorable, 
than the judicial system—
are no less real in the 
context of multiple  
similar claims. 

The�Class�Action� 
Playbook,�Revisited�

That said, abusive mass 
arbitrations are the 21st-
century equivalent of the 

abusive class actions that 
characterized the last part of 
the 20th century—claims 
that can be brought solely 
for the purpose of extracting 
a settlement unrelated to 
the merits by leveraging the 
threat of huge costs. For 
class actions, it was gigantic 
litigation defense costs and 
the threat of draconian 
liability. For abusive mass 
arbitrations, it is the 
immediate obligation 

to pay tens, or hundreds, 
of millions of dollars in 
arbitration fees. 

The goal of any fair system 
for resolving disputes 
should be outcomes that are 
driven by the merits of the 
claim. But mass arbitrations 
force settlements wholly 
unrelated to the merits. 
If a company is going to 
have to pay $10 million, or 
$100 million simply to be 

 ... [A]busive mass arbitrations are the  
21st-century equivalent of the abusive 
class actions that characterized the last 
part of the 20th century—claims that can 
be brought regardless of merit solely for 
the purpose of extracting a settlement 
unrelated to the merits by leveraging the 
threat of huge costs.

Chapter 01
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able to defend itself—and 
defense costs on top of 
those sums—settlement, 
or dropping arbitration and 
going back to class actions 
in court, become the rational 
alternatives, even when a 
claim is entirely meritless. 

Solving�the�Problem�

How can we ensure that 
arbitration will be able to 
resolve large numbers of 
claims and preserve the 
merits-based outcomes 
and other benefits of 
arbitration? One possibility 
is to borrow from a well-
known case-management 
tool long used by the federal 
courts: the bellwether trial. 
The appropriate use of 
bellwether arbitrations can 
facilitate the swift resolution 
of mass arbitrations: the 
parties can arbitrate a set of 
jointly-selected test cases 

(the company paying the 
arbitration fees solely for 
those cases), with the other 
cases suspended (subject 
to a tolling agreement that 
protects the plaintiffs’ rights 
to pursue their claims). The 
parties can then use the 
rulings on the merits of the 
test cases to settle all of 
the remaining cases, or they 
can arbitrate another set of 
jointly-selected cases.

This approach avoids 
the most abusive aspect 
of mass arbitrations—
leveraging the aggregate 
up-front arbitration fees of 
all of the cases to coerce 
a settlement—while 
structuring the process to 
encourage settlement tied  
to assessments of the merits. 
It also ensures that every 
claimant ultimately has an 
opportunity to have his or  

her dispute resolved on 
the merits. 

Chapter 2 of this paper 
describes the recent rise of 
abusive mass arbitrations. 
Chapter 3 explains the 
particular features of these 
mass arbitrations and 
the problems they entail. 
Chapter 4 discusses the 
ineffective responses by 
courts and major arbitration 
providers to abusive mass 
arbitrations. And Chapter 
5 describes the use of 
the bellwether process to 
resolve mass arbitrations 
efficiently and fairly for all 
involved, as well as steps 
that the major arbitration 
providers and state bar 
authorities should consider 
to reduce the abuses that 
appear to be associated with 
mass arbitrations.
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Recognizing that the costs and delays of litigating in the judicial system 
increasingly burden all involved—employees, customers, and businesses—
companies have turned to bilateral arbitration as a fair, efficient, and less 
adversarial means to resolve disputes. 

The Federal Arbitration  
Act requires courts 
to enforce arbitration 
agreements according 
to their terms. Because 
bilateral arbitration is 
inherently an individualized 
process, courts, including 
the U.S. Supreme Court, 
have stopped plaintiffs’ 
lawyers from trying to 
convert individualized 
arbitration proceedings  
into class-wide proceedings. 
That is because the  
greater formality,  
procedural complexity,  
and massive stakes of 
class-wide proceedings  
are inconsistent with 
traditional arbitration. 

These decisions left 
plaintiffs’ lawyers 
unable to exploit the 
huge defense costs and 
massive aggregated 
damages claims of class 
actions in order to force 
settlements. Plaintiffs’ 
lawyers looked for a new 

way to coerce companies 
to enter settlements 
unrelated to the merits of 
the claims. Their solution 
was to turn to abusive mass 
arbitrations—resulting 
in claims that have 
skyrocketed over the  
past decade. 

Bilateral Arbitration 
Agreements 
Benefit Claimants 
and Defendants 
Over the last 20 years, 
agreements for individual 
arbitration have become 
commonplace in both  
the consumer and 
employment contexts. 
Companies, consumers,  
and employees all benefit 

from this development, which 
reduces the cost of dispute 
resolution and makes it 
feasible for individuals to 
pursue modest claims that 
normally would be priced 
out of court. Moreover, as 
many empirical studies 
demonstrate,7 individual 
arbitration is superior to 
class actions as a method  
of dispute resolution. 

An�Efficient�and�Fair�
Method�for�Resolving�
Meritorious�Claims�

Modern consumer and 
employee arbitration  
rules ensure that pursuing 
arbitration is affordable  
and fair. Indeed, as 
explained more fully below, 
claimants win at least as 

“�Modern�consumer�and�employee�arbitration�
rules�ensure�that�pursuing�arbitration�is�
affordable�and�fair.�Indeed�...�claimants�win�at�
least�as�often,�and�recover�as�much�or�more,� 
in�arbitration�as�they�would�in�litigation.”
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often, and recover as much 
or more, in arbitration as 
they would in litigation.8 

Many arbitration agreements 
require companies to pay 
all of the fees charged by 
the arbitrator or arbitration 
provider, provided that 
the value of the claim is 
relatively modest and the 
claim is not determined 
to be frivolous.9 Even if 
a company does not pay 
all arbitration fees, it will 
heavily subsidize them. 
Under the rules of both 
the AAA and JAMS, which 
are the most widely used 
consumer and employee 
arbitration administrators, 
the company pays the entire 
cost of the arbitration except 
for a small filing fee, which 
is usually less than or equal 
to court filing fees.10

Some businesses go 
even further and include 
additional benefits for 
customers or employees 
who pursue meritorious 

claims. For example, some 
arbitration agreements 
provide that a successful 
complainant will be awarded 
her attorney’s fees—even 
if fee-shifting would not be 
available in court.11 Other 
companies go further and 
commit to paying special 
bounties—such as a $5,000 
minimum recovery—to 
customers if the arbitrator 
awards the customer more 
than the company’s last 
settlement offer before the 
arbitrator was appointed.12 
These types of remedies 
make arbitration even more 
attractive for consumers 
and employees and give 
companies a strong 
incentive to settle all 
legitimate claims  
before arbitration is  
even necessary.

Even without those special 
payments, arbitration 
agreements create 
significant incentives for 
settlement even before 
initiation of the arbitration 

process. For instance, 
agreements typically 
require claimants to submit 
an initial notice of the 
dispute to the company’s 
legal department, so that 
the company can make 
a settlement offer before 
the claimant ever files a 
demand for arbitration.13 
Some companies also  
give claimants the  
right to schedule a  
pre-arbitration settlement 
discussion, by phone or 
videoconference, with a 
company representative (and 
attorneys for both sides can 
participate, if appropriate).14 

This procedure benefits 
claimants, who can recover 
compensation more quickly 
and with fewer procedural 
hurdles. And companies 
have a strong incentive to 
settle because they can 
avoid paying arbitration 
fees if they can make the 
claimant whole before a 
demand is filed—because 
the arbitration fees paid by 
the company, which can 
range from $3,275 to $5,000 
for a typical arbitration, 
often exceed the amount  
of the claim. 

“ ... [C]ompanies have a strong incentive to settle because 
they can avoid paying arbitration fees if they can make 
the claimant whole before a demand is filed ....”
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If an arbitration proceeds 
to a decision on the merits, 
claimants are more likely to 
prevail than they would be in 
litigation; recover as much 
or more than in litigation; 
and receive a decision more 
quickly. An empirical study 
examining arbitrations 
from 2014 through 2021 
determined that consumers 
prevailed in 41.7 percent of 
arbitrations that terminated 
in awards, compared to only 
29.3 percent of litigations 
in court.15 Employees, 
meanwhile, succeeded 37.7 

percent of the time  
in arbitration and only  
10.8 percent of the time  
in litigation.16 

Claimants also received 
higher awards in arbitration. 
The median award won by 
consumers in arbitration 
“was more than three 
times the dollar amount in 
litigation.”17 For employees, 
“the median award in 
arbitration was more than 
double the dollar amount 
in litigation.”18 Finally, the 
same study determined 
that “it took consumer-
claimants an average of 
321 days … to prevail in 
arbitration,” compared to 
an average of 439 days in 
litigation, making arbitration 
27 percent faster.19 For 
employee-claimants, the 
average time to prevail 
was 659 days, while the 
average time in litigation 
was 715 days.20 Other 
studies have also found that 
complainants fare better  
in arbitration.21 

A�Better�Option�for�
“Modest”�Claims�

Then-Justice Breyer 
explained that arbitration 
is especially beneficial for 

individuals with modest 
claims—which means that 
abandoning arbitration 
would “leav[e] the typical 
consumer who has only a 
small damages claim (who 
seeks, say, the value of only 
a defective refrigerator or 
television set) without any 
remedy but a court remedy, 
the costs and delays of which 
could eat up the value of an 
eventual small recovery.”22 

Indeed, claimants with 
these individualized claims 
often will not be able to 
find a lawyer willing to 
file suit on their behalf, 
because the low stakes 
and high costs of litigation 
in court mean that it is 
not worth it for the lawyer 
to accept the case on a 
contingency-fee basis. 
Studies indicate that a 
claim must exceed $60,000 
for a lawyer to be willing to 
accept the case.23 In some 
markets, this threshold may 
be as high as $200,000.24 
Court litigation simply is 
not a viable alternative for 
these claims.

“�...�[A]bandoning�
arbitration�would�
‘leav[e]�the�typical�
consumer�who�has�
only�a�small�damages�
claim�(who�seeks,�say,�
the�value�of�only�a�
defective�refrigerator�
or�television�set)�
without�any�remedy�
but�a�court�remedy,�
the�costs�and�delays�
of�which�could�eat�
up�the�value�of�
an�eventual�small�
recovery.’”
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Slim Chances,�Meager�Rewards

Even if a class is certified, the likelihood that absent class 
members will receive significant compensation remains 
low. Of the 20 percent of putative class actions that 
are certified, the overwhelming majority (82 percent) 
settle25 and class counsel’s fees often eat up much of 
those settlements. A study by the Consumer Financial 
Protection Bureau (CFPB) on consumer class actions 
found that the average fee paid to plaintiffs’ lawyers was 
nearly 41 percent of the settlement, with a median of 
about 46 percent.26 The total attorneys’ fees in the cases 
studied by the Bureau added up to $424 million for 419 
cases, which works out to an average of more than $1 
million per case.27 The result is that absent class members 
receive pennies on the dollar. According to the data 
compiled by the Bureau, the average settlement payment 
was no better than $32.35 per class member.28
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But a consumer or employee 
can navigate arbitration’s 
informal procedures 
without a lawyer (although 
arbitration procedures 
give claimants the right to 
use counsel if they wish 
to do so). For example, 
under the AAA rules, to 
commence arbitration, 
the claimant merely 
submits a short online 
form to provide the parties’ 
contact information, a few 
sentences to explain the 
dispute, and the requested 
resolution.29 The business 
is given an opportunity to 
respond. After that, the AAA 
will appoint an impartial 
arbitrator from its roster 
(which includes retired 
judges and experienced 
lawyers), with input from 
both parties.30 

The arbitrator holds a 
teleconference with the 
parties to schedule the 
hearing.31 The parties then 
exchange information, 
including witness lists 
and the exhibits that they 
plan to submit at the 
hearing.32 The case then 
generally proceeds to a 
simple one-day hearing 
before the arbitrator—

and to accommodate the 
consumer’s or employee’s 
schedule, the hearing can 
be in person, by telephone 
or videoconference,  
or dispensed with entirely, 
with the arbitrator ruling 
on the papers.33 And at the 
hearing, the consumer or 
employee is not required  
to follow the “legal rules  
of evidence” that often trip 
up pro se plaintiffs  
in court.34 

Arbitration is thus a 
straightforward process.  
It is the equivalent of 
presenting one’s case on 
Judge Judy—which in fact  
is a private arbitration.35

Consumers and employees 
who have disputes with 
businesses are not the only 
ones who will be harmed 
if companies abandon 
arbitration. Because 
arbitration reduces the 
cost of dispute resolution 
for companies, the forces 
of market competition 
generally cause much of 
that cost savings to be 
passed along to consumers 
in the form of lower prices 
and to employees in the 
form of higher wages.36 

Without arbitration, those 
cost savings are lost, with 
negative effects throughout 
the economy.

Class�Actions:�Costly,�
Time-Consuming,�
Inefficient�

Despite the many benefits 
of bilateral arbitration, 
critics of arbitration 
contend that arbitration 
should be prohibited 
unless class actions remain 
available.37 That is wrong  
for multiple reasons. 

To begin with, many of the 
small-dollar claims that can 
be asserted in arbitration 
are not susceptible to 
class treatment.38 Rule 23 
of the Federal Rules of 
Civil Procedure imposes a 
rigorous standard for class 
certification, requiring—
among other things—that 
named plaintiffs show that 
their claims are typical of 
those of the class and that 
questions common to the 
class predominate over 
individualized questions. 
The typical billing dispute 
or other one-off issue that 
a consumer or employee 
experiences could never 
satisfy this standard.39 
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Second, few class members 
actually benefit from class 
actions. For example, about 
four-fifths of class actions 
filed in court are never 
certified—which means 
that the members of the 
putative classes in those 
cases get nothing.40 

In the case that a class action 
is certified and a settlement 
is secured, absent class 
members must often submit 
a claim in order to receive a 
share of the settlement fund. 
Very few individuals bother to 
file claims when the amount 
at stake is modest. A pair of 
recent government studies 
from the Federal Trade 
Commission and CFPB report 
that the “weighted mean” or 
“weighted average” claims 
rate in consumer class-action 

settlements is a paltry four 
percent, meaning that 96 
percent of class members  
in the relatively small set  
of class actions that do  
settle get nothing from  
those settlements.41 

That figure comports with 
academic studies, which 
regularly conclude that only 
“very small percentages of 
class members actually file 
and receive compensation 
from settlement funds.”42 
Indeed, in some cases, far 
fewer than one percent of 
the absent class members 
submit claims.43 This 
phenomenon has caused 
Congress to find that  
“[c]lass members often 
receive little or no benefit 
from class actions, and are 
sometimes harmed.”44 

It therefore is not surprising 
that the U.S. Supreme 
Court observed in 2011 
that customers with AT&T 
arbitration agreements—
which provided that AT&T 
would pay arbitration fees 
for non-frivolous claims and 
a bonus if a claimant won 
more than the last settlement 
offer—“were better off ... 
than they would have been as 

participants in a class action, 
which could take months, 
if not years, and which may 
merely yield an opportunity 
to submit a claim for recovery 
of a small percentage of a 
few dollars.”45 

Furthermore, class actions 
force settlements of even 
patently unmeritorious 
claims.46 That reality stems 
from the severe asymmetries 
in the risks and rewards 
in class-action litigation. 
The direct costs of class 
actions fall almost entirely on 
defendants—especially the 
enormous costs of class-wide 
electronic discovery. A 2021 
survey found that corporate 
spending on the defense of 
class actions had reached 
$2.9 billion among the 
survey’s 400 respondents, 
and that “[c]lass action 
spending is growing at more 
than twice the rate of other 
litigation spending.”47 In 
addition, the lost productivity 
and business disruption 
caused by the discovery 
process may “dwarf the 
expense of attorneys’ fees.”48 
Plaintiffs and their counsel 
face no such comparable 
costs or burdens.

“ Indeed, in some cases, far 
fewer than one percent of 
the absent class members 
submit claims. This 
phenomenon has caused 
Congress to find that 
‘[c]lass members often 
receive little or no benefit 
from class actions, and are 
sometimes harmed.’ ”
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Next, although plaintiffs who 
lose a class action face no 
downside, defendants who 
lose face the catastrophic 
consequence of a class-
wide judgment. Indeed, the 
sheer size of the damages 
demanded in class actions 
makes it attractive for 
defendants to forgo the 
adversarial process and 
settle even meritless suits 
to avoid the prospect 
of ruinous liability. The 
arithmetic is unyielding, 
no matter how weak the 
underlying claims might be. 
For example, even a one 
percent chance of facing a 
$1 billion judgment makes 
a settlement of $9.9 million 
look economically rational 
as insurance against a 
low-probability risk of a 
catastrophic event. 

Finally, the procedures 
governing class-action 
claims prior to discovery  
and class certification have 
a significant blind spot—

they cannot weed out claims 
based on erroneous factual 
allegations. The motion-to-
dismiss process assumes 
the truth of all of the 
plaintiff’s allegations. The 
class certification standards 
focus on the extent to which 
class members’ claims 
have common factual and 
legal questions—not class 
members’ chances of 
prevailing on those factual 
questions. Thus, a lawsuit 
can frequently survive a 
motion to dismiss and often 
be certified as a class action 
without any meaningful 
assessment of its merits.

For all these reasons, class 
actions place defendants 
under “substantial 
pressure … to settle”49 even 
“questionable claims.”50 
Class-action settlements 
therefore say less about 
the value or merits of 
the plaintiffs’ underlying 
claims, and more about the 
“in terrorem” settlement 

pressure “that class 
actions entail.”51 That 
settlement pressure, in 
turn, incentivizes plaintiffs’ 
lawyers—who receive 
a large chunk of the 
settlement as attorney’s 
fees—to file claims without 
regard to whether they 
have merit. The costs of 
these abusive class actions 
and resulting blackmail 
settlements then spread 
throughout the economy in 
the form of higher prices 
and lower wages. 

Keeping�Arbitration�
Available�and�Affordable�

When a company sets up 
an arbitration program, 
it takes on significant 
ongoing administrative 
costs that it does not incur 
in connection with litigation 
in court. For example, as 
noted above, businesses 
heavily subsidize the 
arbitration fees, with many 
picking up the entire 
tab. Companies will be 
unwilling to expend these 
resources and set up fair, 
affordable, and effective 
arbitration programs unless 
they know that it will save 
them the transaction costs 
of litigating in court—

“�Finally,�the�procedures�governing� 
class-action�claims�prior�to�discovery� 
and�class�certification�have�a�significant� 
blind�spot—they�cannot�weed�out�claims�
based�on�erroneous�factual�allegations.”
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particularly with regard to 
class actions, which are 
especially costly to defend. 

In addition, as explained 
above, arbitration makes it 
possible for customers and 
employees to bring small, 
individualized claims that 
otherwise would be priced 
out of court52—and these 
are the claims most often 
suffered by consumers 
and employees.53 Why 

would a company accept 
the additional costs of 
maintaining arbitration 
programs, which open the 
door to numerous claims 
that can’t practically be 
asserted in court, if it also 
had to bear the huge costs 
of defending against and 
settling class actions?

Accordingly, if a company is 
faced with the prospect of 
maintaining an arbitration 

program and simultaneously 
having to deal with class-
action lawsuits in court, the 
rational response would 
be to reduce company-
wide transaction costs 
associated with alternative 
dispute resolution. And 
the only way to do that is 
to decide not to have an 
arbitration program at all—
because that would be the 
only cost that the company 
has the power to eliminate. 

In sum, when bilateral arbitration and 
class-action litigation are compared, it 
is unsurprising that the Supreme Court 
concluded that complainants are “better 
off under their arbitration agreements … 
than they would have been as participants 
in a class action.”

Chapter 02
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Thus, as one group of 
businesses explained in 
a Supreme Court amicus 
brief, “when there is no 
assurance that all claims 
will be arbitrated in lieu of 
litigation, and a [company] 
must shoulder the 
additional costs of class- 
action litigation, subsidizing 
the costs of individual 
arbitration is no longer a 
rational business option”; 
the only logical decision 
is to “disengage from 
arbitration altogether.”54 

In sum, when bilateral 
arbitration and class-action 
litigation are compared, 
it is unsurprising that the 
Supreme Court concluded 
that complainants are 
“better off under their 
arbitration agreements 
… than they would have 
been as participants in a 
class action.”55 Bilateral 
arbitration gives employees 
and consumers access 
to justice for the sorts of 
injuries they suffer most 
often, and enables all claims 
to be decided on the merits 
quickly and inexpensively. 
That benefits consumers 
and employees who have 
genuine disputes—because 

they have a greater chance 
of receiving a larger payment 
more quickly, with less 
of their winnings being 
eaten up by attorneys’ 
fees. And it also benefits 
defendants, who save on 
transaction costs and are 
able to allocate a greater 
percentage of their dispute-
resolution expenditures to 
compensating customers 
and employees with 
meritorious claims.

The U.S. Supreme 
Court’s Defense  
of Arbitration 
The most vocal critics  
of arbitration are the  
lawyers who benefit from  
the class-action system and 
the outsized fees it yields. 
It is no surprise, therefore, 
that the plaintiffs’ bar has 
mounted an extensive 
and extended campaign 
against the enforceability 
of consumer and employee 
arbitration agreements.

Courts have long had the 
power to refuse to enforce 
arbitration agreements 
subject to the limitations 
of federal law. That power 
allows courts to police 

arbitration agreements for 
unfair terms—for example, 
those that saddle the 
non-drafting party with 
prohibitive costs, allow 
one party to pick a biased 
arbitrator, or bar the 
arbitrator from awarding the 
claimant remedies available 
under applicable law.56

But for years plaintiffs’ 
lawyers did not focus their 
attention on the fairness of 
the arbitration process to 
consumers or employees. 
Instead, they principally 
attacked the individualized 
nature of arbitration. They 
recognized that if they 
could force companies to 
bear the costs of defending 
class actions as well as 
the costs of arbitration, 
then companies were likely 
to abandon arbitration. 
For plaintiffs’ lawyers, the 
benefits of maintaining 
class actions—in terms 
of forced settlements and 
attorneys’ fees—were 
worth eliminating the 
ability of employees and 
customers to vindicate 
the individualized claims 
that are effectively priced 
out of court and for which 
arbitration is their only 
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realistic avenue for redress. 
That is so even though 
those claims are likely  
to be the ones most 
important to customers  
and employees.57

The response to these 
attacks was mixed. Many 
courts around the country 
ruled that agreements 
for individual arbitration 
should be enforced so 
long as the procedures 
for individual arbitration 
were fair and accessible. 
But some states—with 
California leading the 
way—bucked the trend. 
In 2005, the California 
Supreme Court decided in 
Discover Bank v. Superior 
Court that consumer 
arbitration agreements 
are unconscionable under 
state law (and therefore 
unenforceable) unless 
consumers could bring 
claims on a class-wide  
basis in arbitration.58 

Courts applying California’s 
Discover Bank rule held 
that the fairness of the 
individual arbitration 
process was beside the 
point. For example, under 
the AT&T arbitration clause 

that the U.S. Supreme 
Court ultimately considered 
in AT&T Mobility LLC v. 
Concepcion, AT&T paid all 
of the costs of arbitration 
for non-frivolous claims.59 
And if the arbitrator awarded 
the customer any amount 
greater than AT&T’s last 
written settlement offer 
before the arbitrator was 
selected, the customer’s 
minimum recovery was 
$7,500, and the customer’s 
attorney was entitled to 
double his or her fee.60 One 
federal district judge in 
California described it as 
containing “perhaps the 
most fair and consumer-
friendly provisions this Court 
has ever seen.”61 

Another judge concluded 
that AT&T customers 
“would be better off to 
individually pursue their 
claim[s] in arbitration” 
rather than through a 
class action.62 Indeed, 
the judge noted that the 
special premium provision 
of the applicable AT&T 
clause “prompts [AT&T] 
to accept liability, rather 
than ‘escape liability,’ for 
small dollar claims” and 
that “a consumer is virtually 

guaranteed a payment by” 
AT&T “simply by filling out 
a one-page form to initiate 
the informal claims  
process.”63 The Ninth 
Circuit agreed that 
“aggrieved customers” were 
“essentially guarantee[d]” 
to be made whole.64 But 
these courts nonetheless 
held that, under California’s 
Discover Bank rule, AT&T’s 
arbitration clause was 
unconscionable because 

“�For�plaintiffs’�
lawyers,�the�benefits�
of�maintaining�class�
actions—in�terms�of�
forced�settlements�
and�attorneys’�
fees—were�worth�
eliminating�the�
ability�of�employees�
and�customers�
to�vindicate�the�
individualized�claims�
that�are�effectively�
priced�out�of�court�
and�for�which�
arbitration�is�their�
only�realistic�avenue�
for�redress.”
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“ The U.S. Supreme Court ... [held] in Concepcion that 
the Federal Arbitration Act protects the enforceability 
of agreements providing for individualized dispute 
resolution, and preempts state law rules, like the one in 
Discover Bank, that would invalidate those agreements.”

customers could not  
bring class proceedings  
in arbitration.65

The U.S. Supreme Court 
rejected that approach, 
holding in Concepcion that 
the Federal Arbitration Act 
protects the enforceability 
of agreements providing 
for individualized dispute 
resolution and preempts 
state law rules, like the one 
in Discover Bank, that would 
invalidate those agreements. 
Over the next few years, 
the Supreme Court rejected 
other challenges to the 
enforceability of agreements 
for individual arbitration. 
Thus, in American Express 
Co. v. Italian Colors 
Restaurant in 2013, the 
Court rejected arguments 
that the federal antitrust 
laws—or Federal Rule of 
Civil Procedure 23 itself—
guaranteed plaintiffs the 
right to sue on a class 
basis.66 And in Epic  
Systems Corp. v. Lewis  
in 2018, the Court rejected 
the argument that the 
National Labor Relations 
Act barred employers and 
employees from agreeing  
to arbitrate disputes on  
an individual basis.67 

By 2018, therefore, 
Concepcion, American 
Express, and Epic Systems 
had made it clear that 
agreements for individual 
arbitration must be 
enforced. As a result, the 
plaintiffs’ class-action bar 
turned to a new tactic:  
mass arbitration. 

The Mass 
Arbitration 
Backlash 
Concepcion and Epic 
Systems ushered in 
benefits for claimants and 
defendants, but they did 
disadvantage one group—
plaintiffs’ lawyers who had 
fewer opportunities to bring 
class actions and thus 
fewer potential avenues to 
force settlements and the 
accompanying fee awards. 

The same year that Epic 
Systems was decided, 
therefore, plaintiffs’ lawyers 

turned to a new tactic 
for extorting settlements 
and huge attorneys’ 
fees—mass arbitration 
filings. As discussed in 
detail below,68 the mass-
arbitration gambit turns 
against companies one of 
the benefits of arbitration—
that the company pays all 
or most of the arbitration 
fees. By simultaneously 
filing thousands of 
arbitration demands with 
identical claims, plaintiffs’ 
lawyers seek to trigger an 
immediate obligation to pay 
millions of dollars in fees. 
Their goal appears not to 
be to obtain simultaneous 
decisions on the merits 
in these thousands of 
cases—the firms filing 
mass arbitrations appear 
to lack the resources 
to manage these large 
numbers of claims. Rather, 
the goal appears to be to 
use the threat of a huge 
fee payment to force 
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 ... [T]he goal [of mass arbitration] appears to be to use the threat 
of a huge fee payment to force companies to settle the claims en 
masse, regardless of the underlying merits. In other words, mass 
arbitrations recreate the same unjustified pressure to settle that 
inexorably forces settlements in class actions.
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companies to settle the 
claims en masse, regardless 
of the underlying merits. 
In other words, mass 
arbitrations recreate the 
same unjustified pressure to 
settle that inexorably forces 
settlements in class actions. 

The mass-arbitration 
avalanche was led by the 
firm now known as Keller 
Postman (previously  
Keller Lenkner):

Uber�

In 2018, Keller Postman 
filed 12,501 arbitration 
demands against Uber on 
behalf of drivers asserting 
that they had been 
improperly classified as 
independent contractors.69 

After Uber paid arbitration 
fees for only 296 of the 
demands, the plaintiffs 
filed suit to compel Uber 
to arbitrate the remaining 
12,200 demands.70 The 
initial filing fees for those 
arbitrations would exceed 
$18 million, and Uber also 
would have been required 
to pay arbitrator fees in 
every case.71 Uber ultimately 
settled these and other 
arbitrations for between 
$146 million and $170 
million rather than pay the 
filing fees or fight the mass 
arbitrations in court.72 

Doordash�

In 2019, Keller Postman filed 
more than 6,000 arbitration 

demands against DoorDash 
on behalf of individuals 
asserting that they were 
DoorDash couriers who 
had been improperly 
classified as independent 
contractors.73 When 
DoorDash refused to pay 
the nearly $12 million 
in arbitration fees, the 
plaintiffs filed a motion in 
federal court to compel 
arbitration and require 
DoorDash to pay the fees; 
the district court granted 
their motion as to 5,010 of 
the arbitration demands.74 

Postmates�

In April and May 2019, 
Keller Postman filed 5,274 
arbitration demands 
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against Postmates, Inc. 
on behalf of individuals 
who alleged that they were 
Postmates couriers who 
had been misclassified as 
independent contractors.75 
Plaintiffs successfully 
moved to compel arbitration 
after Postmates refused 
to pay $9.36 million in 
arbitration fees.76 In 
February 2020, Keller 
Postman filed another 
10,356 arbitration demands, 
again against Postmates, 
alleging the same types of 
labor violations.77 

CenturyLink�

In May 2019, Keller 
Postman threatened to file 
12,000 consumer fraud 
arbitration demands against 
CenturyLink, “warn[ing] 
CenturyLink that, if it did not 
agree to a mass settlement, 
it would have to pay the AAA 
more than $30 million in 
initial fees and costs.”78 Five 
months later, Keller Postman 
informed CenturyLink 
that it had recruited 8,293 
additional clients.79

FanDuel�and�DraftKings�

In October 2019, Keller 
Postman filed 1,000 
arbitration demands 

against online-betting 
platforms FanDuel and 
DraftKings, asserting that 
the companies had deceived 
customers about the odds 
of winning contests.80 
Keller Postman claimed 
that it represented another 
17,000 customers, whose 
arbitration demands could 
follow in short order.81 

Intuit�TurboTax�

In 2019, Keller Postman 
filed 125,000 demands for 
arbitration against Intuit, the 
owner of TurboTax, on behalf 
of taxpayers who had used 
TurboTax to prepare their tax 
returns.82 As of November 
2020, Intuit had paid $13 
million in arbitration fees, 
only a small fraction of  
the hundreds of millions  
it would have owed in fees  
if the mass arbitration  
had continued.83 

Of course, Keller Postman is 
not alone. A variety of other 
plaintiffs’ law firms have 
filed dozens of other mass 
arbitrations. For example: 

Amazon�

In 2021, Amazon faced 
75,000 demands for 
arbitration asserting  

claims regarding the 
company’s Echo device.84

Chegg�

In May 2020, Chegg, an 
education technology 
company, received 15,107 
arbitration demands 
asserting that it had failed to 
protect customers’ personal 
data,85 which resulted 
in Chegg being charged 
$7.5 million in arbitration 
fees.86 The mass arbitration 
followed after a federal judge 
compelled to individual 
arbitration a class action 
against Chegg brought by 
the same law firm.87 

Samsung�

In 2022, Samsung faced 
nearly 50,000 arbitration 
demands from Labaton 
Sucharow alleging 
that the company had 
violated Illinois’ Biometric 
Information Privacy 
Act.88 Labaton Sucharow 
allegedly told Samsung 
that unless Samsung made 
an immediate “opening 
settlement offer of at least 
$50,000,000,” the firm 
would file the arbitration 
in order to force Samsung 
to pay “in excess of 
$400 million” in AAA 
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arbitration fees.89 Samsung 
reports that Labaton has 
further threatened to file 
arbitrations for even more 
claimants, bringing the  
total number to 104,334.90

Other mass arbitrations 
have been reported against 
Buffalo Wild Wings (391 
demands), Chipotle (2,814 
demands), Dollar Tree (2,000 
demands),91 and Peloton 
(2,700 demands).92 

Because arbitrations  
are not publicly filed and 
many mass arbitrations 
are threatened—and 
produce settlements before 
arbitrations are filed—this 
list of publicly known mass 
arbitrations is necessarily 
incomplete.93 Nevertheless, 
even these examples 
demonstrate that the 
number of mass-arbitration 
filings has been  
steadily increasing. 

Generating�Claims� 
Through�Advertising�

To amass these large 
numbers of claimants, 
plaintiffs’ firms advertise 
heavily on websites (such 
as topclassactions.com),94 
social media, and even 

radio.95 And online and 
social media advertising 
for additional mass 
arbitrations is growing 
rapidly, as the following  
ad samples show:96 

Milberg Coleman Bryson Phillips 
Grossman. Facebook. Retrieved  
Jan. 20, 2023.

Labaton Sucharow LLP. Instagram. 
Retrieved Dec. 4, 2022.

Labaton Sucharow LLP, Feb. 10, 
2023. Facebook, Instagram. 
Retrieved Feb. 17, 2023.

Indeed, these and similar 
social media and website 
ads often focus entirely on 
claimed potential payments 
to the user, often giving 
little or no information about 
the underlying allegations, 
and sometimes not even 
identifying the law firm 
behind the ads.

Labaton Sucharow LLP, Aug. 12, 
2021 and Sept. 4, 2021. Facebook, 
Instagram. Retrieved Feb. 17, 2023.
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 Because arbitrations are not publicly 
filed and many mass arbitrations are 
threatened—and produce settlements 
before arbitrations are filed—[the] list 
of publicly known mass arbitrations is 
necessarily incomplete. Nevertheless, 
even these examples demonstrate that 
the number of mass-arbitration filings 
has been steadily increasing.
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Mass 
Arbitrations 
Recreate 
the Identical 
Harms 
Inflicted  
by Abusive 
Class Actions

Chapter



Abusive mass arbitrations appear to be a blatant attempt to coerce 
settlements. The plaintiffs’ lawyers who file them often do not have 
the ability to arbitrate the merits of thousands of claims. Their entire 
goal seems to be to threaten the target company with tens or hundreds 
of millions of dollars in arbitration fees—and use that threat to force a 
settlement wholly unrelated to the claims’ merits. 

But coerced settlements  
are not the only way 
in which abusive mass 
arbitrations resemble 
abusive class actions. 
These arbitrations 
can raise serious legal 
ethics concerns because 
it is difficult—and 
probably impossible—
for the plaintiffs’ firms 
bringing them to vet and 
communicate with each 
of their tens of thousands 
of clients, as required by 
the rules of professional 
conduct.97 Mass arbitrations 
thus recreate the class-
action system in which 
lawyers, rather than 
clients, are in control of the 
process, and the focus is on 
maintaining the threat from 
enormous arbitration fees 
to achieve a big settlement 
and attorneys’ fees, not 
enabling claimants to 
decide whether and how  
to resolve their claims.

Leveraging 
Arbitration Fees to 
Extract Blackmail 
Settlements 
Nearly a half-century ago, 
Judge Henry J. Friendly 
famously declared that 
class actions can lead to 
“blackmail settlements.”98 
Today, for plaintiffs’ 
firms threatening mass 
arbitrations, blackmail 
settlements appear to be 
the entire point. Georgetown 
Professor J. Maria Glover 
has stated candidly—after 
interviewing key plaintiffs’ 
lawyers who originated 
the mass-arbitration 
strategy—that “[t]he mass-
arbitration model operates 
on its ability to impose 
significant in terrorem 
settlement pressure” 
through the imposition of 
“astounding” fees that “can 
spell financial catastrophe 

for a potential defendant.”99 
Indeed, Professor Glover 
asserts that the settlement 
pressure imposed by a 
mass arbitration—even one 
asserting “more dubious 
claims”—can be greater  
than that imposed by a 
certified class action.100 

She is not alone in her 
assessment. A vendor 
that provides a software 
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“ Georgetown Professor J. 
Maria Glover has stated 
candidly … that ‘[t]he 
mass-arbitration model 
operates on its ability 
to impose significant 
in terrorem settlement 
pressure’ through the 
imposition of ‘astounding’ 
fees that ‘can spell 
financial catastrophe for a 
potential defendant.’ ”
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platform to plaintiffs’ 
attorneys seeking to bring 
mass arbitrations brags 
that settlement of mass 
arbitrations “can be equally 
or even more profitable” 
than a settlement of “similar 
class action cases.”101 In its 
experience, a settlement 
in a mass arbitration “may 
often be reached within 
months, while class action 
or mass tort settlements 
may take years.”102

It therefore is not surprising 
that defendants have 
characterized the fees 
imposed by a mass 
arbitration as a “ransom” 
and a “shakedown.”103 

Mass�Arbitrations�Impose�
Overwhelming�Fees�

The following chart 
summarizes the fees 
triggered simply by the filing 
of an arbitration demand—
long before an arbitrator is 
even appointed, discovery 

occurs, and the case is 
decided—under the rules 
of the two major arbitration 
providers, the AAA and 
JAMS. Both providers require 
a claimant to pay an initial 
filing fee with the demand for 
arbitration—but companies 
often agree to pay that fee 
under the terms of their 
arbitration agreements.  
The remaining case-opening 
fees are assessed against  
the defendant. 

Fees Triggered Per Case Opening

Consumer Claims Employment Claims

AAA104

Plaintiff Filing Fee: $225 Plaintiff Filing Fee: $350

Defendant105

Filing Fee: $375

Arbitrator Compensation: 
$1,500 – desk106 
$2,500 – hearing107 

Case Management:
$1,400108

Total:�$3,275-$4,275

Defendant

Filing Fee: $2,100

Case Management: $750109

Total:�$2,850

JAMS110

Plaintiff Filing Fee: $250 Plaintiff Filing Fee: $400

Defendant Filing Fee: $1,750 Defendant Filing Fee: $1,600
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Moreover, these numbers 
do not reflect the full cost 
of arbitration. For example, 
for consumer claims 
filed with the AAA, if the 
arbitrator holds a telephonic, 
videoconference, or in-person 
hearing, the business must 
pay an additional $500 
hearing fee when the hearing 
is scheduled.111 For claims 
filed with JAMS, defendants 
must pay the arbitrator’s 
hourly rate—which often 
exceeds $1,000112—and an 
additional 13 percent of that 

amount to JAMS as a case 
management fee.113  

The AAA has recently 
changed its fee schedule for 
cases involving 25 or more 
similarly situated consumer 
or employee plaintiffs. Under 
that change, businesses must 
pay filing fees of $325 per 
case for the first 500 cases, 
$250 per case for cases 
501-1,500, $175 per case for 
cases 1,501-3,000, and $100 
per case for any additional 
cases.114 The filing fees for 

claimants also are reduced.115 
But the AAA left the other 
fees (such as arbitrator and 
case management fees) 
unchanged. 

The AAA fee changes  
for mass arbitrations do  
not have much of an impact. 
The following chart shows 
the impact of the change  
on the upfront fees 
if plaintiffs’ counsel 
files 50,000 consumer 
arbitrations requesting 
telephonic hearings:

Total Upfront AAA Arbitration Fees

Old Fee Schedule New Fee Schedule

Claimants’ Share* $11,250,000116 $3,775,000

Defendant’s Share $213,750,000117 $200,375,000118

*Not owed if arbitration agreement shifts this cost to the company, as many do.

Chapter 03

The result is to make mass arbitration even cheaper for 
plaintiffs’ counsel—thereby only further incentivizing more 
mass filings—while keeping the business’ share of fees 
virtually as sky high as before.
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In other words, despite  
the economies of scale  
in a mass arbitration  
(and the reality that 
most claims will not be 
arbitrated), the business’ 
upfront cost in arbitration 
fees is reduced only 
about six percent—while 
claimants see an almost 
75 percent reduction. The 
result is to make mass 
arbitration even cheaper for 
plaintiffs’ counsel—thereby 
only further incentivizing  
more mass filings—while 
keeping the business’  
share of fees virtually  
as sky high as before. 
Even if the company were 
guaranteed to win every 
case, it would be forced 
to pay tens or hundreds 
of millions of dollars in 
arbitration costs simply  
to have the opportunity  
to defend itself.119 

Importantly, the filing  
and case-management  
fees are all non-refundable.120 
Thus, even though the 
vast majority of these 
cases are never arbitrated, 
the company still must 
bear these huge costs 
immediately upon the filing 
of an arbitration demand.

Plaintiffs’ counsel bringing 
mass arbitrations use 
these costs to great effect, 
threatening targeted 
businesses with enormous 
arbitration fees. For 
example, take the recent 
mass arbitration pursued 
against CenturyLink, 
which involved over 
20,000 threatened or filed 
arbitrations.121 Under the 
AAA’s current fee schedule 
for mass arbitrations, 
CenturyLink would have 
been required to pay almost 
$82 million in AAA fees, 
simply to have a chance to 
mount a defense. 

The numbers are even 
more stark for other mass 
arbitrations with large 
numbers of claimants. For 
example, under the AAA’s 
current fee schedule, 
Amazon (75,000 threatened 
arbitrations) would have 
been required to pay 

over $300 million in AAA 
fees, and Intuit (125,000 
threatened arbitrations) 
would have been required 
to pay over $500 million 
in AAA fees.122 And those 
astronomical fees apply  
even if the company wins 
every case.123

Targeted�Businesses�
Cannot�Avoid�the�Fees�

Businesses cannot simply 
decline to pay these fees 
once they are assessed in  
the context of a mass 
arbitration, even if the 
business can prove that a 
significant number of the 
arbitrations are filed by 
individuals who in fact are 
not customers or employees. 
The AAA, for example, states 
in its fee schedule that if a 
business fails to timely pay 
an invoice, the AAA “may 
decline to administer future 
consumer arbitrations with 
that business.”124 

“�Businesses�cannot�simply�decline�to�pay�
[arbitral]�fees�once�they�are�assessed�in�the�
context�of�a�mass�arbitration,�even�if�the�
business�can�prove�that�a�significant�number�
of�the�arbitrations�are�filed�by�individuals�who�
in�fact�are�not�customers�or�employees.”
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Because companies typically 
choose a single provider in 
their arbitration agreements 
to administer arbitrations, the 
nonpayment of fees could 
effectively end the company’s 
arbitration program.125 

Moreover, mass-arbitration 
plaintiffs can go to court 
to try to force a company 
to pay arbitration fees—or 
punish them for seeking to 
avoid doing so. For instance, 
plaintiffs can file a motion 
to compel arbitration and 
can ask not only for an order 
compelling the business to 
pay the arbitration costs 
but also for sanctions if the 
business does not comply.126 
Alternatively, the plaintiffs 
sometimes file a class action 
and argue that the business’ 
non-payment constitutes 
a breach of the arbitration 
agreement, making it 
completely unenforceable.127

The pressure on companies 
is even greater in California, 
which has enacted legislation 
that imposes harsh penalties 
on businesses that seek to 
resist payment of improperly 
assessed arbitration fees. 
Under California law, if 
a “drafting party” to an 

“employment or consumer 
arbitration” agreement fails 
to pay the arbitration fees 
owed under that agreement 
“within 30 days” of the 
invoice, the drafting party is 
in “default” of the agreement 
as a matter of law.128 This 
default entitles the plaintiff 
consumer or employee either 
to (1) “[w]ithdraw the claim 
from arbitration and proceed 
in a court of appropriate 
jurisdiction,” in which case 
“the court shall impose 
sanctions on the drafting 
party”; or (2) “[c]ompel 
arbitration in which [case] 
the drafting party shall pay 
reasonable attorney’s fees 
and costs related to  
the arbitration.”129 

In addition, regardless of 
which path the plaintiff 
chooses, the plaintiff also 
can request nonmonetary 
sanctions, such as an 
order “prohibiting the 
[business] from conducting 
discovery in the civil action” 
or arbitration, an order 

deeming the business “in 
contempt of court,” or even 
entry of default judgment on 
the underlying claims.130 

Pressure�to�Settle�
Regardless�of�Merit�

Businesses targeted by an 
abusive mass arbitration 
that weaponizes the 
consumer-friendly subsidies 
of arbitration costs face 
enormous pressure to agree 
to a settlement, regardless 
of the merits of the claims. 

Mass arbitrations thus 
reprise the principal harmful 
effect of class actions—
reliance on the exorbitant 
costs of defense to extract 
unjustified settlements 
unrelated to the merits of 
the underlying claims. The 
costs of defense in class 
actions are replaced by an 
even more potent weapon: 
an immediate obligation to 
pay huge amounts of fees  
in mass arbitrations. 

“ The pressure on companies is even greater in California, 
which has enacted legislation that imposes harsh 
penalties on businesses that seek to resist payment  
of improperly assessed arbitration fees.”
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But mass arbitrations are 
even more open to abuse 
than class actions. In the 
class-action system, a 
plaintiffs’ lawyer must at 
least overcome a motion to 
dismiss and stand a strong 
chance of prevailing on 
class certification in order 
to exert maximal settlement 
leverage. Although those 
requirements do not assess 
the factual merits of the 
claim, they at least assess 
the legal merits of the claim 
and whether it should be 
permitted to proceed on a 
class-wide basis.

In the mass arbitration 
setting, by contrast, there 
is no briefing, no argument, 
and no decision by a neutral 

authority holding that the 
plaintiffs have satisfied 
some baseline requirements 
and demonstrated that 
their case should move 
forward. Mass arbitrations 
are thus a new iteration of 
the “blackmail settlements” 
that Judge Friendly warned 
about, but with even fewer 
protections for defendants.131 

The ability of plaintiffs’ 
counsel to impose massive 
arbitral fees on defendants, 
regardless of the merits 
of their claims, forces 
defendants to choose 
between paying blackmail 
settlements or abandoning 
arbitration. Both options will 
impose significant additional 
costs. If a business chooses 

to retain arbitration and pay 
the blackmail settlements 
to lawyers bringing mass 
arbitrations, the business 
will incur increased costs 
that inevitably get passed 
along to their customers in 
the form of higher prices and 
to their employees in the 
form of lower wages. If the 
business instead chooses 
to abandon arbitration, 
it will be subject to the 
expenses and burdens of 
class actions—which have 
their own form of blackmail 
settlements. Once again, 
higher prices and lower 
wages will follow.

Consumers and employees 
are the clearest victims 
if a company abandons 

The ability of plaintiffs’ counsel to impose massive arbitral fees 
on defendants, regardless of the merits of their claims, forces 
defendants to choose between paying blackmail settlements or 
abandoning arbitration. 

Chapter 03
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arbitration, because they 
lose the ability to vindicate 
the individualized claims 
that matter to them but 
are too small to attract 
a plaintiffs’ lawyer for 
litigation. As explained 
earlier in this paper, in 
former Justice Breyer’s 
view, the absence of 
arbitration “leav[es] the 
typical consumer … without 
any remedy but a court 
remedy, the costs and 
delays of which could eat 
up the value of an eventual 
small recovery.”132 Nor are 
class actions an efficient 
substitute for would-be 
plaintiffs with small-value 
claims. As discussed 
above, most claims, such 
as common, run-of-the-
mill billing disputes, are 

too individualized to be 
amenable to class-wide 
adjudication.133

In sum, mass arbitrations 
represent a dangerous 
abuse of the arbitration 
process, subverting it  
into a tool to extract 
blackmail settlements  
from businesses, to the 
detriment of businesses 
and their customers and 
employees alike.

Mass Arbitration 
and Potential 
Ethics Violations 
A mass arbitration’s “bite” 
comes from the aggregation 
of many individuals’ claims 
to force the company to pay 
a gigantic fee. Bringing a 
mass arbitration therefore 
requires a law firm to 
simultaneously represent 
tens of thousands of 
individual clients. And some 
plaintiffs’ firms are bringing 
multiple mass arbitrations 
each year.134 

It is hard to imagine that 
any plaintiffs’ counsel 
could solicit and represent 
that many individuals and 
pursue or settle their claims 

while complying with the 
ethical rules designed to 
ensure that clients are not 
victimized—and the legal 
system is not abused—by 
overly aggressive attorneys 
who are focused on their 
own interests rather than 
those of their clients. As 
discussed in detail below, 
there is increasing evidence 
that plaintiffs’ lawyers are 
cutting corners to maximize 
the number of claimants 
they represent, which harms 
claimants and the entire 
legal system. 

Unauthorized� 
Practice�of�Law�

All states prohibit the 
practice of law by lawyers 
who are not admitted to 
practice in that state (unless 
they are admitted pro hac 
vice by a court presiding 
over a particular case).135 
Those laws are designed 
to ensure that clients have 
competent advice and 
counsel in the jurisdiction 
where services are provided, 
given the enormous 
consequences that clients 
suffer “from incompetence 
in the preparation of 
legal documents” or from 
receiving “inaccurate legal 

“�It�is�hard�to�imagine�
that�any�plaintiffs’�
counsel�could�solicit�
and�represent�that�
many�individuals�
and�pursue�or�settle�
their�claims�while�
complying�with�the�
ethical�rules�designed�
to�ensure�that�clients�
are�not�victimized�....”
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advice.”136 The bar  
admission system and  
pro hac vice process also 
ensure that local courts 
and bar authorities have 
jurisdiction to discipline 
lawyers who either are 
incompetent or breach 
fiduciary duties of care, 
loyalty, confidentiality,  
and communication to  
their clients.137 

Mass-arbitration claimants 
often are recruited from 
across the country—and 
the plaintiffs’ counsel may 
well be filing demands and 
engaging in settlement 
discussions on behalf of 
clients who live in states 
where their lawyers are 
not licensed to practice. 
To the extent that such 
representations require 
(1) appearing before 
arbitrators in a state where 
plaintiffs’ counsel is not 
admitted, or (2) asserting or 
negotiating the settlement of 
claims on behalf of a client 

from a state where plaintiffs’ 
counsel is not admitted, these 
representations may very well 
constitute the unauthorized 
practice of law.138 

Some states have adopted 
procedures by which  
out-of-state counsel can  
be admitted pro hac vice  
for purposes of representing 
a client in an arbitration, 
often by paying a fee, 
submitting an application, 
and obtaining consent from 
the arbitrator or from a court 
in the county where the 
arbitration will take place.139 
Some states require the  
out-of-state lawyer to 
designate properly-barred 
local counsel or limit the 
number of pro hac vice 
admissions per year for 
arbitrations.140 Others  
permit pro hac vice 
admission only if the client  
is also from the lawyer’s 
home state.141 But these  
pro hac vice requirements 
are often ignored by 

plaintiffs’ lawyers filing  
mass arbitrations.

These lawyers may believe—
mistakenly—that their mass 
arbitrations fall under ABA 
Model Rule of Professional 
Conduct 5.5(c), which has 
a widely-cited exception 
from unauthorized practice 
of law rules for some kinds 
of arbitrations.142 The 
exception states that the 
“unauthorized practice of 
law” rule does not apply if 
the legal services in question 
are “reasonably related 
to a pending or potential 
arbitration,” provided the 
legal services “arise out of 
or are reasonably related 
to the lawyer’s practice 
in a jurisdiction in which 
the lawyer is admitted to 
practice.”143 Comment 14 to 
the rule explains that the 
“arises out of” requirement is 
satisfied when “[t]he lawyer’s 
client … ha[s] been previously 
represented by the lawyer, 
or [is] resident in a or ha[s] 
substantial contacts with 
the jurisdiction in which the 
lawyer is admitted.”144 

This rule would thus allow a 
Georgia lawyer representing 
a Georgia client to represent 

“ Mass-arbitration claimants often are recruited from 
across the country—and the plaintiffs’ counsel may 
well be filing demands and engaging in settlement 
discussions on behalf of clients who live in states  
where their lawyers are not licensed to practice.”
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the client at an arbitration 
in Illinois—but only to the 
extent that arbitration relates 
to the lawyer’s representation 
of that client in Georgia. 
This exception does not 
seem at all applicable to 
mass arbitrations, where 
plaintiffs’ lawyers are 
soliciting out-of-state clients 
who are strangers to them. 
In that situation, there is no 
preexisting client relationship 
in the lawyer’s home state 
to which the out-of-state 
arbitration could relate. 

Nor is the unauthorized 
practice of law remedied 
if the lawyer signs up the 
same clients again and 
again—as some plaintiffs’ 
firms are reported to be 
doing—seeking to represent 
them in additional mass 
arbitrations. When the initial 
attorney-client relationship 
was itself an unauthorized 
practice of law, subsequent 
similar attorney-client 
relationships would appear 
to remain unauthorized. 

Solicitation�

All states have adopted 
ethics rules regarding 
lawyers’ solicitation of 
clients, and many of these 

provisions are based 
on ABA Model Rule of 
Professional Conduct 7.3.145 
The ABA explains that 
lawyer solicitation creates 
a “situation … fraught with 
the possibility of undue 
influence, intimidation, and 
overreaching.”146 In light of 
that reality, anti-solicitation 
rules are intended to protect 
the public from “[the] 
assertion of fraudulent 
claims” by lawyers eager to 
make pecuniary gains and 
serve to protect the “solicited 
client” from advertising 
that “exert[s] pressure” or 
interferes with “informed and 
reliable decisionmaking.”147 
For lawyers who seek to 
identify and retain tens of 
thousands of clients each 
year as part of their business 
model, these ethical rules 
ought to be a matter of 
constant concern. 

The rules take several forms. 
Most commonly, they restrict 
in-person cold solicitation, 

as well as solicitation 
through telephone contact or 
through real-time electronic 
messaging. Texas, for 
instance, prohibits soliciting 
individuals through “in-person 
contact, or through regulated 
telephone, social media, or 
other electronic contact” 
when those individuals have 
not approached the lawyer in 
order to seek legal advice.148 
California similarly prohibits 
lawyers from using “real-time 
electronic contact”—such 
as instant messaging—to 
solicit clients.149 Similar 
restrictions exist in other 
states.150 To the extent that 
plaintiffs’ firms use real-time 
electronic communication—
including online chat 
functions and various social-
media platforms—those 
communications may run afoul 
of anti-solicitation rules.151 

Plaintiffs’ lawyers also cannot 
solicit clients by using false 
statements.152 That rule may 
be violated by assertions 

“�For�lawyers�who�seek�to�identify�and�retain� 
tens�of�thousands�of�clients�each�year�as�
part�of�their�business�model,�[ethical�rules�
regarding�solicitation]�ought�to�be�a�matter� 
of�constant�concern.”
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… [S]ome defendants contend 
that plaintiffs’ lawyers may be 
violating … protective orders so 
that they can find more mass 
arbitration claimants.

that falsely guarantee that 
the claimant will receive 
compensation or that falsely 
promise to arbitrate tens of 
thousands of claims that the 
law firm has no intention or 
capacity to handle or even 
the legal right to file, when 
filing would constitute the 
unauthorized practice of law. 

Moreover, separate and 
apart from the restrictions 
imposed by ethics rules, 

plaintiffs’ lawyers who receive 
personal information about 
a company’s customers 
or employees during 
discovery in a lawsuit are 
often bound by court orders 
not to disclose or use that 
information for any other 
purpose other than litigating 
that particular case.153 Indeed, 
courts have sanctioned 
plaintiffs’ lawyers for violating 
protective orders by using 
confidential class member 

information provided to them 
to solicit them to file other 
lawsuits or arbitrations.154 

Yet some defendants 
contend that plaintiffs’ 
lawyers may be violating 
these protective orders so 
that they can find more 
mass arbitration claimants. 
Samsung, for example, 
has accused Labaton of 
using confidential class 
member information it 

Chapter 03
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received from a class action 
against Facebook to solicit 
for unrelated arbitrations 
against Samsung, in 
violation of the court’s 
protective order.155

Ethics�in�Advertising�

Limitations on attorney 
advertising exist for much 
the same reasons as 
restrictions on solicitation. 
The advertising currently 
used to solicit mass 
arbitration claimants may be 
crossing the line imposed by 
applicable ethics rules. 

Static display advertisements 
on social media such as 
Facebook or Instagram may 
not constitute impermissible 
cold solicitations, but if 
construed to constitute 
advertisements they 
would need to contain 
required disclaimers. These 
disclaimers may include 
statements explaining that 
past successes do not 
guarantee future results, 
that plaintiffs may be liable 
for an opposing party’s fees 
and costs, or that someone 
at the advertised firm is 
barred in the state where the 
advertisement appears.156 
Some states require that the 

advertisement include the 
name, address, and phone 
number of at least one lawyer 
or law firm responsible 
for the content of the 
advertisement.157 Moreover, 
several states, such as Texas, 
require that all attorney 
advertising be submitted to 
the state bar158 or be kept on 
file by the lawyer for a set 
period of time.159 

It is unclear whether 
mass-arbitration plaintiffs’ 
firms, especially ones 
that advertise to potential 
clients outside of the state 
where the firm is located, 
are complying with these 
requirements when they 
are advertising online.160 
Indeed, social media ads 
often fail to include the 
required information, 
and advertisements on 
websites used to recruit 
mass arbitration claimants, 
such as ClassAction.org, 
routinely fail to identify 
the law firm behind the 
advertisement at all unless 
the user digs far more 
deeply by clicking on links 
in the advertisement.

Additionally, some plaintiffs’ 
firms appear to be using 

online client portals or 
other types of electronic 
messaging to ask individuals 
who have expressed interest 
in bringing an arbitration 
against one company 
to allow the firm to file 
arbitrations in their names 
against a wide variety of 
other companies.161 To the 
extent that advertising rules 
do not exempt statements 
made to current or former 
clients, these attempts to 
recruit former clients for 
new mass arbitrations are 
also limited by these ethical 
rules—and again, it is by  
no means clear that 
plaintiffs’ firms are following 
these requirements. 

“�It�is�unclear�whether�
mass-arbitration�
plaintiffs’�firms,�
especially�ones�that�
advertise�to�potential�
clients�outside�of�
the�state�where�
the�firm�is�located,�
are�complying�with�
[ethics]�requirements�
when�they�are�
advertising�online.”
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Client-Specific�
Investigation�

Ethics rules require attorneys 
not to “bring or defend a 
proceeding, or assert or 
controvert an issue therein, 
unless there is a basis in 
law and fact for doing so.”162 
That is part of the lawyer’s 
core obligation not to abuse 
the legal system. Indeed, to 
the extent that an attorney 
violates this obligation to 
ensure that a claim is not 
baseless, the attorney also 
may run into anti-barratry 
requirements, which have 
been widely adopted.163

Barratry aside, the 
Comments to ABA Rule of 
Professional Conduct 3.1 
explain that “[t]he filing 
of an action … or similar 
action taken for a client” 
requires lawyers to “inform 
themselves about the facts 
of their clients’ cases and the 
applicable law and determine 
that they can make good 
faith arguments in support 
of their clients’ positions.”164 
Courts and commentators 
therefore agree that a lawyer 
has a duty to investigate 
claims before filing a legal 
proceeding.165 In the mass-
arbitration context, this rule 

should require attorneys to 
conduct an inquiry into each 
client’s claim and ensure that 
there is a good-faith basis for 
filing an arbitration demand 
on that client’s behalf.166

Blindly trusting the word 
of a stranger who types 
a name into an online 
form and claims to be a 
customer or employee of a 
defendant company likely is 
not sufficient. Courts have 
admonished or sanctioned 
lawyers for “send[ing] out 
form complaints without 
undertaking a reasonable 
inquiry into their validity 
with respect to a particular 
client.”167 If “blind reliance 
upon information provided 
by one’s client is seldom 
a sufficient inquiry,”168 the 
need to verify the client’s 
allegations when he or she 
is a stranger who filled out 
an online form seems even 
more clear.

Despite that need for 
investigation, it does 

not appear that mass-
arbitration firms are doing 
much to verify their clients’ 
allegations. For instance, 
Keller Postman admits that it 
selects clients based (at least 
in part) on their responses 
to online advertisements.169 
Other plaintiffs’ firms seem 
to follow the same model, 
appearing to represent and 
to be ready to bring claims on 
behalf of anyone who types 
basic identifying information 
into an online form.

Some plaintiffs’ lawyers may 
be attempting to do some 
screening, but it is not clear 
that these claimed efforts 
avoid meritless claims. For 
example, in 2019, a Keller 
Postman attorney asserted 
in a declaration that the firm 
placed radio advertisements 
encouraging Uber drivers 
to call a toll-free number 
on the basis that they may 
have been underpaid.170 
The telephone number was 
not answered by lawyers 
but by “trained agents” 

“ Blindly trusting the word of a stranger who types a 
name into an online form and claims to be a customer or 
employee of a defendant company likely is not sufficient 
[to satisfy Rule 3.1].”
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who had been provided 
with a “script.”171 Drivers 
were offered engagement 
letters stating that the firm 
would undertake to file 
an individual arbitration 
on the driver’s behalf if, in 
the telephone operator’s 
assessment, the driver 
qualified.172 The average 
length of a would-be  
client’s phone call with a 
non-lawyer representative 
was approximately seven 
and a half minutes.173 

These techniques certainly 
explain how, in 2019 alone, 
Keller Postman purported to 
have been retained by over 
150,000 clients.174 

Businesses targeted by 
mass arbitration have 
argued that plaintiffs’ firms 

may not be conducting the 
necessary inquiries to satisfy 
their ethical obligations. 
Businesses often contend 
that, when hit with a mass 
arbitration, they have found 
mistakes in the claimant 
list—such as claims  
asserted in the names of 
non-existent customers. 

For instance, CenturyLink 
has asserted that Keller 
Postman approached it with 
about 9,000 (later increased 
to 22,000) potential 
arbitration demands in 
an attempt to secure a 
settlement without having 
to file the demands. But for 
many of Keller Postman’s 
clients, CenturyLink “could 
not identify any potential 
customer account,” and 
“some clients claimed 
to receive services at 
addresses in states in  
which CenturyLink does  
not provide services.”175 
Keller Postman denied  
the allegation.176 

Intuit has had a similar 
experience: Keller Postman 
withdrew 8,282 of the 
arbitration demands it filed 
against Intuit after Intuit 
argued that the claimants 

could not have experienced 
the harm alleged, either 
because they had never 
been Intuit’s customer or 
because they had actually 
received the services to 
which they were entitled.177 

Samsung, which faced 
50,000 demands for 
arbitration filed by Labaton 
Sucharow in 2022, has 
likewise asserted that the 
plaintiffs’ firm failed to vet 
its clients’ purported claims. 
Samsung explained that 
Labaton’s list of claimants 
includes, among other 
things, individuals who:

• were “deceased”; 

• provided obviously 
“fictitious personal 
information” (such as a 
purported address of  
“This Fi Dhkhj”); 

• were “not Illinois residents” 
(and thus have no claims 
under the Illinois law  
they invoked); 

• were never a Samsung 
“customer” or never 
“own[ed] any of the 
[Samsung] devices  
at issue”; 

“�Businesses�often�
contend�that,�when�
hit�with�a�mass�
arbitration,�they�have�
found�mistakes�in�the�
claimant�list—such�
as�claims�asserted� 
in�the�names�of� 
non-existent�
customers.”
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• had filed duplicative 
demands (sometimes 
“under different names”); or

• were “represented by 
entirely different counsel 
on the same threatened 
claim against Samsung.”178 

According to Samsung, 
these “glaring deficiencies … 
raised concerns as to whether 
Labaton had performed any 
due diligence regarding its 
purported clients.”179 The AAA 
agreed that “[i]n conducting 
[its] review of the claimants’ 
filing materials ..., the AAA 
has found inaccurate and/or 
incomplete information on the  
[s]preadsheet” identifying the 
claimants that their counsel 
had “submitted.”180 

Nor are the claimed 
experiences of these 
companies isolated. 
Companies regularly 
face mass arbitrations (or 
threatened mass arbitrations) 
in which the companies 
contend that high percentages 
of the claims are fatally 
defective, such as claims on 
behalf of claimants who:

• are not customers or 
workers for the company;

• had never purchased the 
product or service at issue, 
never paid the challenged 
fee, or otherwise never 
suffered the injury alleged;

• did not make their purchase 
or did not work in the state 
alleged—meaning that 
they lacked the right to 
sue under the state laws 
invoked in the form demand 
for arbitration;

• had filed duplicative 
demands; or

• had previously released 
their claims. 

Defense counsel report that 
the number of obviously 
groundless claims in mass 
arbitrations often exceeds 
30 percent of claims—and 
on a number of occasions 
has exceeded 90 percent.181

For example, one defense 
counsel reported a 
threatened mass arbitration 
in which “nearly 80%” of the 
purported claimants “were 
either not the company’s 
customers or did not own” 
the product at issue.182 
Another lawyer described 
an arbitration in which 
“less than 20% had actually 
bought the product” at 
issue, and “only 5% had” 
also “incurred the [disputed] 
charge”—meaning that 
fewer than five percent of 
claims were non-frivolous.183 
Another defense counsel 
pointed to a mass arbitration 
in which only “4.7%” of 
claims were legitimate, with 
the bulk of the filings in the 
names of non-customers or 
customers who either had 
not purchased the disputed 
product or duplicative filings 
in the names of the same 
customers who had.184

“�Judge�Alsup�of�the�U.S.�District�Court�for�the�
Northern�District�of�California�determined�
that,�for�869�demands�for�arbitration�filed�
against�DoorDash,�he�could�not�find�that�the�
plaintiffs�had�provided�sufficient�evidence�that�
those�individuals�actually�had�an�arbitration�
agreement�with�DoorDash.”
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Publicly available information 
points to the same 
phenomenon. Judge Alsup 
of the U.S. District Court 
for the Northern District 
of California determined 
that, for 869 demands for 
arbitration filed against 
DoorDash, he could not 
find that the plaintiffs had 
provided sufficient evidence 
that those individuals 
actually had an arbitration 
agreement with DoorDash. If 
those filings were improper, 
that represents an error rate 
of approximately 14 percent 
in a filing of approximately 
6,000 claims.185 

These types of errors 
doubtless would have been 
corrected had the plaintiffs’ 
lawyers in question obtained 
verification from the would-
be clients (for example, by 
asking for written proof of 
a customer or workplace 
relationship). But given the 
sheer volume of arbitrations 
that are aggregated in mass 
arbitrations—thousands 
or tens of thousands of 
claimants signed up within 
a period of a few months—
it is quite possible that 
arbitration demands are 
being filed merely because 

someone submitted an 
online form asserting  
that he or she is among  
the group of people that  
the firm is seeking to 
represent, without any  
real investigation at all. 

The�Client’s�Role�in�
Settlement�Decisions�

Ethics rules also provide that 
clients have the right to be 
told about settlement offers, 
to get individualized advice 
about whether to respond 
with an acceptance, rejection, 
or counteroffer, and to make 
their own decisions regarding 
settlement.186 That principle is 
obviously critical: it empowers 
clients to exercise their 
right to make fundamental 
decisions about their own 
claims. Further, when a 
lawyer represents multiple 
clients, the rules provide that 
the lawyer should not make 
“an aggregate settlement of 
the claims of or against the 
clients … unless each client 
gives informed consent, in a 
writing signed by the client.”187

It is not clear how counsel 
with tens of thousands of 
clients can communicate 
meaningfully with each 
of those clients regarding 

any settlement offers 
and the means by which 
they will accomplish the 
clients’ objectives, let alone 
receive meaningful written 
consent from all of them. 
Indeed, given the rapidity of 
settlement communications 
in the mass-arbitration 
setting, these individualized 
communications likely often 
do not take place. 

Certainly at least some 
mass-arbitration lawyers 
are reluctant to have those 
conversations: in their 
engagement letters, they 
ask their clients to waive the 
right to control the decision 
whether to settle, specifying 
that the lawyer is authorized 
in advance immediately to 

“ It is not clear how counsel 
with tens of thousands of 
clients can communicate 
meaningfully with each 
of those clients regarding 
any settlement offers 
and the means by which 
they will accomplish the 
clients’ objectives, let 
alone receive meaningful 
written consent from  
all of them.” 
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accept or reject offers under 
certain parameters.188 That 
approach is questionable at 
best and may be disallowed 
in some jurisdictions. For 
example, according to a New 
York City Bar committee 
report, while clients may give 
advance authority to settle 
in some circumstances, 
“the client may revoke such 
authority at any time and the 
lawyer is under a continuing 
duty to communicate with 
the client concerning 

material developments and 
to keep the client reasonably 
informed about the status 
of the matter, including all 
settlement offers.”189 

Indeed, state rules of 
professional responsibility 
generally require lawyers to 
notify their clients promptly of 
all settlement offers.190 To the 
extent that plaintiffs’ lawyers 
obtain advance consent to 
settle and then fail to provide 
their clients with material 

updates about the case 
or to educate their clients 
about the fact that the client 
may revoke the settlement 
authorization at any time, the 
lawyers are running the risk 
of violating well-established 
ethical requirements.

Conflicts�of�Interest�

Finally, mass arbitrations 
raise numerous conflicts 
issues, both among clients 
and between the clients  
and their counsel. 

 It is unclear whether any of these 
“bare minimum” requirements 
[for mitigating conflicts of 
interest] are being satisfied.
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Legal ethics expert and 
Hastings College of Law 
Professor Richard Zitrin 
has explained that where 
“plaintiffs’ counsel purports 
to represent thousands of 
clients against a particular 
defendant, red flags go 
up … about whether such 
representation meets the 
ethical requirements all 
lawyers must abide by.”191 
For instance, “[h]ow can 
counsel be loyal to Plaintiff 
1, Plaintiff 300, and every 
plaintiff in between if she 
suggests more money 
go to one person than 
another?”192 Another hurdle 
is that counsel must honor 
each client’s unwaivable 
right to decide whether to 
settle, greatly complicating 
aggregate settlements.193 

To satisfy these ethical 
requirements, Prof. Zitrin 
makes a number of 
recommendations that,  
in his view, plaintiffs’ 
counsel in mass arbitrations 
should adopt as a “bare 
minimum,” including 
obtaining “extensive conflict 
of interest waivers” from 
each client and developing 
a method for protecting the 
wishes and interests of  

both those clients who  
want to settle and those  
who do not.194 Without at 
least these protections 
in place, Professor Zitrin 
states, “massive mass 
actions cannot be done 
ethically.”195 It is unclear 
whether any of these “bare 
minimum” requirements  
are being satisfied. 

For instance, one law firm’s 
retainer agreement for mass 
arbitration clients provides 
that “[i]f we bring you a 
settlement offer from the 
[defendant] company or 
about your claim” and “you 
disagree with our advice” to 
accept the settlement, “we 
may withdraw as counsel.”196 
There is no provision to 
protect the interests of 
clients who do not want 
to accept the settlement. 
Instead, the agreement 
provides that “if we withdraw 
as counsel and you later 
obtain a settlement, recovery, 
or judgment, you agree to  
pay us reasonable fees  
and expenses for legal 
services rendered.”197 

In other words, clients must 
accept whatever settlement 
the plaintiff’s firm decides 

is appropriate, and if they 
do not, they will both lose 
their counsel and face 
the possibility of paying 
additional attorneys’ fees 
should they succeed in 
finding other counsel and 
ultimately prevailing. Yet 
in many states, the ethics 
rules prohibit lawyers from 
“burden[ing] the client’s 
ability to make settlement 
decisions by structuring the 
representation agreement 
so as to allow the lawyer to 
withdraw, or to ratchet up 
the cost of representation,  
if the client refuses an offer 
of settlement.”198 

The ethical questions raised 
by mass arbitrations are 
numerous and not easily 
answered. Because the 
ethics rules at issue are 
designed to safeguard 
clients’ interests and ensure 
the undivided loyalty that a 
lawyer must show her client, 
the risk that these rules 
are being violated puts the 
interests of mass-arbitration 
claimants in jeopardy and 
threatens the integrity of  
the legal system.
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Unsurprisingly, businesses have been searching for a solution to plaintiffs’ 
lawyers’ use of the sudden, gigantic fee bills triggered by an abusive mass- 
arbitration filing to force a settlement without regard to the merits. But so 
far, neither the major arbitration providers nor the courts have intervened 
to prevent this abuse. 

Arbitration 
Providers 
The major arbitration 
providers—JAMS and the 
AAA—have faced challenges 
in adapting to handle mass 
arbitrations. JAMS has 
taken no action to address 
the mass-arbitration 
phenomenon; it has not 
adopted a new fee schedule 
or developed new procedures 
to address mass filings. 

The AAA did adopt a new 
fee schedule and rules 
for mass arbitrations. But 
neither change addressed 
the fundamental problem 

with mass arbitrations—
the coercive settlement 
pressure exerted by  
massive non-refundable 
arbitration fees, calculated 
on a per-case basis, that 
become due from the 
defendant company soon 
after a mass arbitration  
is filed.

The�AAA’s�New� 
Fee�Schedule�

The AAA adopted a sliding 
scale for initial filing fees in 
cases involving 25 or more 
similarly situated consumer 
plaintiffs. But, as explained 
above, the result is that the 
total amount of that set of 

initial fees is reduced by only 
about six percent—which 
means that when a plaintiffs’ 
lawyer files 50,000 
arbitrations, the company 
pays $200 million rather 
than $213 million. 

The AAA could—but so far 
has chosen not to—reduce 
the whole set of arbitration 
fees further in light of the 
economies of scale inherent 
in administering numerous 
boilerplate arbitrations. 
Indeed, as Uber observed 
of the $91 million that the 
AAA was charging it for a 
single mass arbitration, that 
amount “represents almost 
90 percent of the AAA’s  
total annual operating 
revenue in 2020.”199

The�AAA’s�New�Mass-
Arbitration�Rules�

Along with its new  
fee schedule, the  
AAA also adopted new 
“Supplementary Rules  
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“�…�[N]either�[the�AAA’s�nor�JAMS’�changes]�
addressed�the�fundamental�problem�with� 
mass�arbitrations—the�coercive�settlement�
pressure�exerted�by�massive�non-refundable�
arbitration�fees,�calculated�on�a�per-case�
basis,�that�become�due�from�the�defendant�
company�soon�after�a�mass�arbitration�is�filed.”
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for Multiple Case Filings.” 
But these procedures are 
unlikely to produce swifter or 
more efficient adjudication 
of all of the claims. The 
rules continue to allow all of 
the claims to be “initiated” 
at once, which means that 
the fees become due for all 
cases at once. Even at the 
reduced rate, the total cost 
remains gigantic, as just 
discussed, so the blackmail 
settlement pressure remains. 

And the timing of the claims’ 
filing has little to do with the 
speed of their resolution. 
Plaintiffs’ counsel often 
assert that they would like 
all claims to move forward 
on the merits immediately 
and in lockstep. But that is 
a cynical scheme to impose 
fees on defendants, because 
plaintiffs’ counsel know 
that it is impossible to have 
claims decided at that rate. 

To begin with, the plaintiffs’ 
lawyer likely does not have 

the thousands of co-counsel 
who would be needed to 
litigate tens of thousands of 
arbitrations simultaneously. 
In addition, the claims 
have to be adjudicated by a 
limited number of available 
arbitrators. The AAA’s rules 
contemplate that all of the 
cases will be assigned to a 
small “roster of arbitrators” 
with “multiple cases” being 
“assign[ed] … to a single 
Merits Arbitrator, who will 
decide each case on its own 
merits.”200 That necessarily 
means that the cases 
will be resolved seriatim. 
Indeed, in recognition of 
the potential need for more 

efficient alternatives for 
resolving mass arbitrations, 
the preamble to the 
AAA’s rules specifically 
acknowledges that “[p]arties 
are encouraged to agree  
to additional processes  
that make the resolution  
of Multiple Case Filings 
more efficient.”201 

But the AAA unfortunately 
declined to modify its rules 
to mandate the use of 
procedures that make mass 
arbitrations more efficient 
and less susceptible to 
abuse. Many contracting 
parties count on arbitration 
providers to promulgate 
appropriate rules for the 
fair and efficient resolution 
of disputes. The failure of 
providers to adopt such 
rules serves to promote 
abusive mass arbitrations 
and the coerced settlements 
that they engender (we 
discuss the changes that 
arbitration providers should 
consider making to their 
fee schedules and rules in 
detail in Chapter 5, infra).

The Courts 
Efforts by defendants to 
obtain court intervention 

“ The rules continue to allow all of the claims to be 
‘initiated’ at once, which means that the fees become 
due for all cases at once. Even at the reduced rate, the 
total cost remains gigantic, as just discussed, so the 
blackmail settlement pressure remains.” 

“�The�failure�of�
providers�to�adopt�
[mitigating]�rules�
serves�to�promote�
abusive�mass�
arbitrations�and�the�
coerced�settlements�
that�they�engender.”
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to stop mass-arbitration 
abuse have been similarly 
unsuccessful.202 

Arguing�“De�Facto� 
Class�Manner”�

For example, Postmates 
argued that mass-arbitration 
claimants had acted in 
concert in “a de facto 
class manner” in violation 
of their agreement to 
individualized arbitration.203 
Postmates explained 
that plaintiffs’ counsel 
had submitted “virtually 
identical” arbitration 
demands for all claimants 
and then “insist[ed] that 
all the arbitrations move in 
lockstep, that all arbitration 
filing fees be paid up front, 
and that all the arbitrations 
be administered together 
and proceed at the same 
time.”204 But the court 
concluded that these were 
questions of arbitrability 
that the parties’ agreement 
delegated to the arbitrator 
to decide.205 And of course, 
an arbitrator would not 
decide those issues until 
after Postmates had paid 
millions of dollars in non-
refundable arbitration fees, 
presenting the company 
with a Catch-22 scenario. 

Other courts have similarly 
declined to address these 
issues when arbitration 
agreements delegate 
arbitrability issues to  
the arbitrator.206 

Transferring�to�Small�
Claims�Court�

Intuit attempted to transfer 
to small claims court 
the tens of thousands of 
arbitration demands filed 
against it—invoking the 
provision of the arbitration 
agreement that permitted 
resolution of claims in 
that court.207 Intuit initially 
argued to the AAA that it 
was entitled to do so under 
its arbitration agreement, 
but when plaintiffs’ 
counsel objected, the AAA 
concluded that the issue 
had to be decided by the 
arbitrator in each case—and 
only after Intuit had paid 
the full AAA fees for each 
case.208 Intuit then went to 
court, seeking a declaratory 
judgment that it was entitled 
to remove claims from 
arbitration to small claims 
court under its arbitration 
agreement, but the court 
disagreed, finding that the 
agreement granted that 
power only to consumers.209 

Asserting�“Excessive”�Fees�

Uber tried a different 
approach. In response to  
a mass arbitration involving 
31,000 demands, Uber 
filed suit against the AAA 
for invoicing excessive 
arbitration fees.210 Uber 
“asserted declaratory 
judgment claims based 
upon breach of contract, 
breach of the implied 
covenant of good faith 
and fair dealing, unjust 
enrichment and restitution, 
and unfair competition” 
under California law, 
arguing that the fees 
charged far exceeded the 
actual cost of administering 
the cases.211 But the 
court found all of Uber’s 
arguments unpersuasive. 
The AAA had “sole 
discretion” regarding its 
fees, the court held, and the 
“AAA was fully within its 
express rights … to charge 
the fees set forth in the  
fee schedule.”212 

Courts�Largely�Unmoved�

Indeed, some courts appear 
to applaud mass arbitration. 
One judge accused DoorDash 
of “hypocrisy” because it 
“blanche[d] at the cost of 
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the filing fees it agreed 
to pay in [its] arbitration 
clause,”213 and remarked that 
the mass arbitration that 
DoorDash faced was “poetic 
justice.”214 And another judge 
remarked that Intuit had 
been “hoisted by [its] own 
petard” when it faced its 
own mass arbitration.215 

These types of metaphor 
are sometimes used by 
those who believe that 
arbitration itself is an unfair 
“gambit” to “avoid civil 
liability for wrongdoing.”216 
But as discussed in detail 
above, empirical studies 
confirm that consumers 
and employees are better 
off under agreements 

for individual arbitration 
than under the old class 
action system, in which 
unscrupulous lawyers 
could pursue blackmail 
settlements and people 
with modest individualized 
claims were priced out 
of court.217 Individual 
arbitration addressed both 
problems: it reduced class-
action abuse and made it 
feasible to pursue small 
individualized claims.

By contrast, the lawyers 
bringing mass arbitrations 
do not appear to be seeking 
a fair forum to hear their 
claims on the merits. To the 
contrary, they seem only 
to be seeking to leverage 

the fact that arbitration is 
subsidized by businesses 
to make it too expensive 
for businesses to defend 
themselves. No one should 
applaud the misuse of 
arbitration programs as a 
tool for extracting payoffs 
from targeted businesses. 

So far courts have not 
recognized these abuses, 
much less confronted them 
head on. Accordingly—at 
least for now—it appears 
unlikely that courts will 
intervene to stop abusive 
mass arbitrations filed under 
arbitration provisions like 
the ones used by Intuit, 
DoorDash, and Uber. 
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[Lawyers bringing mass-arbitration 
claims] seem only to be seeking to 
leverage the fact that arbitration is 
subsidized by businesses to make it 
too expensive for businesses to defend 
themselves. No one should applaud 
the misuse of arbitration programs 
as a tool for extracting payoffs from 
targeted businesses.
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Companies faced with the possibility of a mass arbitration find 
themselves in an unenviable position. With the AAA, JAMS, and the  
courts unwilling or unable to stop the elements of mass arbitration  
that blackmail companies into settlement, businesses are left on their 
own to figure out how to prevent abusive claims. 

Amazon responded by 
removing the arbitration 
clause in its consumer 
agreement entirely.218 That 
is one option, although 
(for the reasons discussed 
above) it deprives both 
companies and consumers 
of a beneficial means of 
dispute resolution. 

Other companies are 
exploring a different 
approach, borrowing from 
procedures developed by 
courts to process large 
numbers of claims in the 
context of federal multidistrict 
litigation (MDL). Just as MDLs 
use bellwether trials as a 
means of encouraging global 
settlements, businesses 
facing mass arbitrations 
should consider incorporating 
the use of bellwether 
arbitrations—interspersed 
with mediation—to efficiently 
reach a global resolution  
of all claims. 

At the same time, arbitration 
providers should reform 
their fee schedules and rules 
governing mass arbitrations 
to address the abuses of 
that procedure. And state 
bar authorities should 
consider investigating what 
appears to be potential 
violations of ethical rules in 
mass arbitrations.

The Experience  
of Bellwethers  
in MDLs 
MDLs have long been used 
for mass torts, product-
liability claims, and other 
forms of alleged widespread 
injury involving large 
numbers of individual 
cases asserted against a 

single defendant or set of 
defendants.219 Although 
the MDL system has rightly 
been criticized for its flaws, 
some of the practices and 
procedures developed in 
that system can help rein 
in the abuses of mass 
arbitration. 

Congress’ mandatory MDL 
statute provides that “civil 
actions involving one or 
more common questions of 
fact” “may be transferred to 
any district for coordinated 
or consolidated pretrial 
proceedings.”220 Whether a 
group of cases “involve[s] 
one or more common 
questions of fact” is 
determined by the Judicial 
Panel on Multidistrict 
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“�Although�the�MDL�system�has�rightly�been�
criticized�for�its�flaws,�some�of�the�practices�
and�procedures�developed�in�that�system�can�
help�rein�in�the�abuses�of�mass�arbitration.”�
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Mitigating�a�Massive�Backlog

The MDL process grew out of a massive 
backlog of antitrust lawsuits filed across the 
country alleging a bid-rigging scheme in the 
1960s in the electrical equipment industry.221 
Then-Chief Justice Earl Warren assembled an 
ad hoc Coordinating Committee on Multiple 
Litigation to handle the cases.222 The judges on 
the committee recommended various measures 
to help coordinate discovery and settlement.223 
But because those measures required voluntary 
cooperation of all of the parties and courts 
to work—and cooperation by future litigants 
and courts was not guaranteed—Congress, on 
the Committee’s recommendation, enacted a 
mandatory MDL statute.224 
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Litigation, which is itself 
composed of seven federal 
judges who are appointed 
to the Panel by the Chief 
Justice.225 Once a MDL is 
identified by the Panel—
either on its own initiative 
or in response to a motion 
filed by a party in one of the 
actions at issue—the Panel 
issues a “transfer order,”226 
which consolidates the 
cases and moves them to a 
transferee district court. 

Once the cases have been 
centralized in a single court 
and the court considers pre-
trial issues (such as motions 
to dismiss and discovery),227 
bellwether trials are often 
used with the agreement 
of the parties to facilitate a 
global settlement.228 When 
administered appropriately, 
a few representative cases 
are selected and set for 
trial out of the—likely—
thousands of cases in the 
MDL.229 The litigation of 
those few bellwether trials 
then encourages settlement 
in two distinct ways. 

First, by requiring litigants 
to engage in fact-finding 
and to prepare witnesses 
and arguments for trial, the 

bellwether trials necessarily 
require litigants to take a 
more realistic assessment of 
the evidence that they will be 
able to offer to a factfinder.230 

Second, the bellwether 
trials provide “real-world 
evaluations of the litigation 
by multiple juries.”231 To 
be sure, the selection of 
unrepresentative cases  
as bellwether trials in  
MDLs can distort the  
picture.232 But as the Fifth  
Circuit has explained,  
“[i]f a representative group 
of claimants are tried to 
verdict, the results of such 
trials can be beneficial for 
litigants who desire to settle 
such claims by providing 
information on the value of 
the cases as reflected by 
the jury verdicts.”233 One 
judge experienced with the 
MDL process has stated 
that “the knowledge and 
experience gained during 
the bellwether process can 
precipitate global settlement 
negotiations and ensure 
that such negotiations do 
not occur in a vacuum, but 
rather in light of real-world 
evaluations of the litigation 
by multiple juries.”234

MDLs have resulted in a 
high rate of settlements.235 
Since 1968, when Congress 
passed the MDL statute, 
over one million (1,056,706) 
civil actions have been 
transferred to MDL courts.236 
Of the cases no longer 
pending as of September 30, 
2021, less than three percent 
were ever transferred back 
to the original court—which 
means that the MDL courts 
resolved almost all cases 
themselves.237 

An NYU Law School 
study determined that 
between 2000 and 2015, 
72 percent of the MDL case 
terminations resulted from 
settlement.238 While not 
all of those settlements 
were due to the influence 
of bellwether trials, those 
well-versed in MDLs 
have noted that “nothing 
encourages global MDL 
settlement like setting 
bellwether trials.”239 

Applying the 
Bellwether Model 
to Arbitrations 
Mass arbitrations and 
MDLs both present a 
similar problem of how an 
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adjudicatory system can 
appropriately process a 
large volume of similar 
claims. More than 50 years 
of experience with MDLs 
teaches that selecting and 
adjudicating a handful of 
representative claims  
is a powerful tool for  
global resolution. 

Building on that insight, 
businesses are beginning 
to include in their 
arbitration agreements 
a provision specifically 
designed to tackle mass 
arbitrations. For example, 
an arbitration provision 
can provide that, if multiple 
demands for arbitration 
are filed by the same 
law firm or coordinating 
firms, and those demands 
assert related claims, 
then the parties will use 
a bellwether process to 
reach a global resolution. 
Each side will choose a 
number of test cases to 
place into the first round 
of arbitrations. Only that 
first batch of cases may be 

accepted for filing by the 
arbitration provider, with 
the rest subject to tolling 
agreements (built into 
the arbitration provision) 
in order to protect the 
claimants’ rights while 
everyone awaits the result 
of the test cases. 

The test cases are then 
heard and decided by 
separate arbitrators. With 
the results in hand, the 
parties can then participate 
in a mediation, with the 
goal of settling all of the 
outstanding cases. The 
parties’ track records in the 
bellwether arbitrations will 
provide critical information 
to guide the mediation: 
the parties will know both 
whether their legal claims 
or defenses are convincing 
and, to the extent that the 
claimants are successful, 
will have sample valuations 
for making the claimants 
whole. If the mediation is 
unsuccessful in settling 
some of the claims, the 
parties will arbitrate 

another batch of bellwether 
arbitrations, and thus 
continue the process  
until all claims are  
resolved. This approach  
has multiple benefits. 

First, as compared 
to unvarnished mass 
arbitration, it facilitates 
merits-based resolution. 
The threat of gigantic 
arbitration fees will no 
longer compel a settlement 
unrelated to the merits, 
because companies will 
only pay the fees as they 
become due with each 
tranche of bellwether 
proceedings. Arbitration 
providers will also benefit 
because they will not be 
tasked with administering 
tens of thousands of 
arbitrations at once. 

Second, meritorious  
claims will be paid much 
sooner than if every 
case were arbitrated 
individually—because 
of the high likelihood of 
settlement.240 Additionally, 
by encouraging global 
settlement, meritorious 
claims will be compensated 
without the claimant 
attending an arbitration. 

“�...�[B]usinesses�are�beginning�to�include�in�their�
arbitration�agreements�a�provision�specifically�
designed�to�tackle�mass�arbitrations.”
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“ The threat of gigantic 
arbitration fees will 
no longer compel a 
settlement unrelated 
to the merits, because 
companies will only pay 
the fees as they become 
due with each tranche of 
bellwether proceedings.”

Third, this approach is close 
to what parties seeking to 
resolve a large number of 
arbitration demands would 
naturally adopt if they were 
selecting a fair method of 
adjudication, as opposed to 
one based on extortionate 
fees. Indeed, before the 
recent spate of abusive mass 
arbitrations—in which a 
coerced settlement appears 
to be the only goal—mass 
arbitrations were often 
resolved in this manner.  
A few test cases informed  
a global mediation, 
which was followed by 
individualized settlements. 

For example, in one 
mass arbitration of 150 
cases in 2013, the parties 
arbitrated five cases 
then conducted a global 
mediation of the remaining 

cases.241 Although the 
initial mediation was 
unsuccessful, the parties 
ultimately settled at 
a second mediation 
immediately before a 
second set of bellwether 
arbitrations were scheduled 
to take place.242 Other 
mass arbitrations were also 
efficiently resolved in the 
same manner.243 

There are, of course, potential 
criticisms of this proposal. 
But none is persuasive. 

Tolling�the�Statute� 
of�Limitations�

Judge Edward M. Chen of 
the U.S. District Court for 
the Northern District of 
California identified one 
such concern: if claimants 
must wait until test cases 
are resolved, the statute 
of limitations could expire 
before their case is selected 
as a test case. 

That was the situation 
that Judge Chen 
evaluated in MacClelland 
v. Cellco Partnership, 
which involved Verizon’s 
bellwether provision for 
mass arbitrations. The 
arbitration agreement 

had no express tolling 
provision, yet stated that 
consumers could not “file” 
their arbitration demands 
“until all preceding 
traunches [of demands] 
are adjudicated.”244 
Because the agreement 
could cause the “forfeiture 
of entire legal rights,” 
Judge Chen held that it 
was unconscionable and 
therefore unenforceable.245 

The concern about expiring 
statutes of limitations is 
easily addressed. Verizon 
has explained that its 
arbitration agreement 
already implicitly tolled 
the limitations period 
for customers waiting 
for bellwether cases to 
be decided, and Verizon 
immediately amended its 
arbitration agreement to 
include an express provision 
tolling the limitations period 
when the bellwether process 
is triggered, even before 
Judge Chen issued his 
decision in MacClelland.246 
Certainly any bellwether 
protocol for handling 
mass arbitrations should 
provide for tolling—ideally 
by including an express 
provision stating that 
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Certainly any bellwether 
protocol for handling mass 
arbitrations should provide for 
tolling—ideally by including 
an express provision stating 
that any statute of limitations 
applicable to a claim is tolled 
while the claimant waits for the 
bellwether process to proceed.

any statute of limitations 
applicable to a claim is tolled 
while the claimant waits for 
the bellwether process  
to proceed. 

Conditions�for� 
Timely�Settlement�

Judge Chen raised a second 
concern in his MacClelland 
decision—that adjudicating 
arbitrations in bellwether 
“batches” could mean 
that, practically speaking, 
claimants will have to wait 

years to receive a decision 
on their claim. MacClelland 
involved a bellwether 
protocol that provided that 
10 cases could be arbitrated 
at a time.247 Assuming that 
each arbitration took seven 
months to resolve—a figure 
that the plaintiffs based 
on AAA statistics—the 
plaintiffs asserted that it 
would take 156 years for 
all 2,712 claimants in the 
related mass arbitration 
to receive a decision.248 

This risk, Judge Chen 
determined, made the 
provision unconscionable.249 

But if a bellwether 
provision encourages 
settlement through 
mediations between 
bellwether batches, 
it is unlikely that all 
cases would have to be 
individually arbitrated. 
The most likely scenario 
is that the vast majority of 
claims would settle. That is 
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“�...�[A]bsent�a�bellwether�procedure,�it�is�highly�
unlikely�that�arbitrations�will�proceed�at�a�
significantly�faster�rate.”�

what happens with cases 
consolidated into MDLs, 
and it is already what 
happens when companies 
incorporate a Notice of 
Dispute provision into their 
arbitration agreements, 
which enables pre-
arbitration settlements. 

Most importantly, how 
long it would take all 
arbitration demands to be 
individually adjudicated 
under a bellwether 
procedure means little 
without a comparison to 
other forms of adjudication. 
For instance, absent a 
bellwether procedure, 
it is highly unlikely that 
arbitrations will proceed at 
a significantly faster rate. 
Arbitration providers such 
as the AAA and JAMS do 
not have an infinite number 
of arbitrators. Instead, 
a limited number of 
arbitrators will be assigned 
to handle all cases in 
the mass arbitration, 
adjudicating the cases 
individually in the order in 

which they were filed.250 
The AAA’s new rules for 
mass arbitrations codify 
this approach, indicating 
that in a mass arbitration, 
all cases will be assigned 
to a roster of arbitrators, 
who then adjudicate each 
claim individually.251 That 
process would not be faster 
than arbitrating repeated 
rounds of bellwether cases. 

MDLs are another useful 
comparison. MDLs in 
their current form take 
a significant amount of 
time to conclude. MDLs 
terminated in 2015 lasted 
an average of 6.07 years.252 
MDLs terminated in the 12 
months ending September 
30, 2021 lasted an average 
of 7.43 years.253 But that is 
with the bellwether process 
in place and district court 
judges encouraging global 
settlement as part of their 
litigation-management 
duties. If each case 
consolidated into a MDL 
had to be transferred back 
to its originating court 

for trial—a procedure 
analogous to Judge Chen’s 
hypothetical that every 
claim in a mass arbitration 
must be individually 
arbitrated—then plaintiffs 
would wait decades for  
their cases to be tried. 

Of course, not every case 
in a MDL is litigated to trial. 
And for good reason: the 
judiciary lacks the capacity 
to oversee that many 
trials and parties lack the 
resources to participate  
in that many trials. 
Arbitration is similarly 
resource-constrained.  
The goal—and the extremely 
likely real-world outcome 
—is resolution through 
non-coerced settlements 
so that each individual 
with a meritorious claim is 
expeditiously compensated, 
not individual arbitration for 
every one of the thousands, 
or tens of thousands, of 
claimants. The process 
may take some time so 
that claimants’ counsel can 
communicate the offers to 
each of their clients and 
answer their questions—
which in itself should 
facilitate settlement. But 
that process would be far 
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swifter than the time it 
would take to arbitrate all 
of the claims. Indeed, after 
the parties see the outcome 
of a representative batch of 
test cases, any additional 
arbitrations should be rare; 
all reasonable parties would 
be able to see the writing  
on the wall. 

Few�Incentives�to�Stall�

Professor Glover offers 
a different critique. She 
believes that defendants 
will use bellwether 
proceedings as an excuse to 
drag their feet. Even if they 
lose every single claim in 
the first bellwether “batch,” 
she asserts, defendants will 
not come to the settlement 
table absent the threat of 
massive arbitration fees. In 
her estimate, they will pay 

off the bellwether claims 
as they are adjudicated, 
and balk at the large 
sum required for a global 
settlement. In that scenario, 
she asserts, claimants 
would wait years for 
compensation.254 

That scenario is wholly 
unrealistic. Companies 
already settle claims 
at a high rate to avoid 
arbitration fees and 
defense costs, both of 
which make arbitration 
expensive for businesses. 
There is little reason to 
believe that companies 
would intentionally add the 
equivalent of millions of 
dollars in expenses when 
a much smaller sum would 
end the legal matter once 
and for all.255 

In addition, many 
companies, like AT&T, 
offer additional remedies 
in arbitration—such as a 
$10,000 minimum award 
and double attorney’s 
fees—if the customer is 
awarded in arbitration an 
amount greater than the 
company’s last written 
settlement offer. These 
premiums result in 
consumers being better off 
in arbitration than in court, 
where these premiums are 
not available. And—relevant 
to the question of delay—
these premiums ensure 
that it is economically 
disadvantageous for 
companies to stonewall 
meritorious claims in 
arbitration, as refusing to 
make reasonable settlement 
offers to those claimants 
would risk being required to 

“ Of course, not every case 
in a MDL is litigated to 
trial. And for good reason: 
the judiciary lacks the 
capacity to oversee that 
many trials and parties 
lack the resources to 
participate in that  
many trials.”

“�Companies�already�settle�claims�at�a�high�rate�
to�avoid�arbitration�fees�and�defense�costs,�
both�of�which�make�arbitration�expensive�for�
businesses.�There�is�little�reason�to�believe�
that�companies�would�intentionally�add�the�
equivalent�of�millions�of�dollars�in�expenses�
when�a�much�smaller�sum�would�end�the�legal�
matter�once�and�for�all.”
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“ To begin with, both JAMS 
and the AAA should adopt 
a new fee schedule for 
mass arbitrations under 
which the fees charged 
reflect the arbitration 
provider’s actual work in 
administering the claims 
rather than increase 
linearly with the number 
of cases filed.”

pay the premiums in those 
cases when they eventually 
are arbitrated. 

Finally, as mentioned 
before, any criticism 
must be viewed in light 
of realistic alternatives. 
Absent a bellwether 
process, claimants in a 
mass arbitration would not 
receive a swift adjudication 
from an army of arbitrators. 
They would have to wait for 
a handful of arbitrators to 
complete the herculean task 
of adjudicating thousands 
of claims over the course 
of many years. With 
that alternative in mind, 
claimants are far better off 
in a system that prioritizes 
global settlement informed 
by an actual evaluation of 
the merits. 

Preventing Abuses 
by Updating 
Arbitration Rules 
and Fees 
Companies’ ability to 
address mass arbitration 
abuses should not relieve 
the nation’s largest 
arbitration providers, 
JAMS and the AAA, of the 
obligation to change the 

way they administer mass 
arbitrations in order to 
prevent the misuse of the 
arbitration process.

Indeed, JAMS’ failure to 
change its fee schedule or 
rules at all when dealing 
with mass arbitrations has 
done a profound disservice 
to parties who selected 
JAMS as their arbitration 
provider because of its long 
reputation as a fair forum. 
JAMS’ inaction has left 
these businesses vulnerable 
to abusive mass arbitrations.

Unlike JAMS, the AAA did 
change its fee schedule 
and adopt supplementary 
rules to apply to mass 
arbitrations.256 But those 
changes are inadequate to 
address the problem, and 
the AAA should consider 
revisiting its fees and rules. 

Fee�Schedule�Changes�

To begin with, both JAMS 
and the AAA should adopt 
a new fee schedule for 
mass arbitrations under 
which the fees charged 
reflect the arbitration 
provider’s actual work in 
administering the claims 
rather than increase linearly 

with the number of cases 
filed. For example, instead 
of charging fixed filing and 
case-management fees for 
every case, which when 
aggregated due to mass 
filings become an absurd 
multiple of any conceivable 
actual administration 
cost, JAMS and the AAA 
should consider charging a 
fixed fee whenever a mass 
arbitration is filed, and 
then an additional hourly 
rate for the assigned case 
administrator’s time. This 
approach would dispense 
entirely with separate 
filing, case-management, 
and hearing fees for each 
case. Moreover, arbitrator 
fees should be billed as 
arbitrators are appointed 
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in particular cases, rather 
than all at once at the 
outset, in recognition of 
the reality that the vast 
majority of mass arbitrations 
are resolved by settlement 
before most arbitrators are 
chosen or do any work on 
the case.

These changes to the fee 
schedule would make it 
feasible for a business 
targeted by dubious claims 
to actually defend itself, 
while at the same time 
ensuring that JAMS  
and the AAA are fairly 
compensated for their 
work in administering 
these cases. In addition, 
by deferring the imposition 
of arbitrator fees for later 
cases until work relating 
to those cases is actually 
done, the fee schedule 
would reward parties who 
reach a global settlement 
after a few test cases were 
first resolved, without the 
need to arbitrate additional 
cases. Finally, this change 
in fee schedule would 
reduce the incentive 
of plaintiffs’ lawyers to 
file large numbers of 
groundless (and often 
frivolous) arbitrations 

simply to increase the 
number of per-case fees 
that a defendant must pay.

Mass�Arbitration� 
Rule�Changes�

In addition, JAMS should 
adopt, and the AAA should 
modify, rules applicable 
to mass arbitrations to 
make those proceedings 
more efficient and less 
susceptible to abuse. 

First, JAMS and the AAA 
should adopt clear rules 
regarding the information 
that a mass-arbitration 
claimant must submit before 
a demand for arbitration is 
properly filed. At a minimum, 
given the high rate at which 
individuals who are not 
customers or who never 
worked for the defendant 
seem to be included 
improperly as claimants in 
mass arbitrations, claimants 
should be required to 
include adequate identifying 
information (for example,  
an account number, product 
serial number, employee 
identification number,  
and the like). 

Second, before 
separate arbitrators are 

appointed to handle the 
merits of any claims, 
preliminary challenges 
to the administration of 
particular claims should 
be resolved by either the 
administrator itself or a 
process arbitrator who is 
charged with resolving 
preliminary administrative 
matters. For example, 
the administrator or the 
process arbitrator could 
resolve disputes over what 
information is required 
before claims may proceed 
to administration or over 
the manner in which merits 
arbitrators are appointed. 
And the administrator 
or the process arbitrator 
should be fully authorized 
to impose sanctions for 
improper filings or grant 
other appropriate relief, 
without the need to await 
appointment of a separate 
merits arbitrator.

Third, unless both parties 
agree to a different 
procedure, the rules 
should require the parties 
to agree on a process for 
selecting representative 
test cases that must be 
arbitrated first, before the 
remaining cases proceed to 
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... JAMS should adopt, and 
the AAA should modify, rules 
applicable to mass arbitrations 
to make those proceedings more 
efficient and less susceptible  
to abuse.

selecting a merits arbitrator. 
The administrator or the 
process arbitrator would 
also be charged with 
resolving disputes about the 
selection of test cases and 
preservation of the status 
quo for the remaining cases. 
Then, after the test cases 
are resolved, the parties 
could have more fruitful 
discussions about settling 
the remaining cases, 

without having to appoint 
merits arbitrators to decide 
those cases. 

These changes to JAMS’ 
and the AAA’s fee schedules 
and rules will help preserve 
arbitration as a realistic 
and fair way of obtaining 
merits-based resolution of 
disputes—rather than as 
a tool to extract blackmail 
settlements from companies.

Scrutinizing Mass 
Arbitrations for 
Potential Ethics 
Violations 
As discussed in detail 
above, the manner in 
which mass arbitrations 
are currently threatened 
and litigated appears to 
entail a number of potential 
ethical violations, including 
breaches of rules against 
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unauthorized practice of 
law, rules governing attorney 
advertising and solicitation, 
rules protecting the client’s 
role in the settlement 
process, and rules against 
frivolous claims.257 

State bar authorities 
certainly have the power 
to investigate suspected 
violations. The victims of 
these potential violations—
the companies targeted by 
mass arbitrations and the 
claimants in whose names 
arbitrations are filed or 
threatened—often will be 
reluctant to report these 
suspected violations. For 
example, companies may 
have reason to believe that 
opposing counsel has not 
conducted an appropriate 

pre-suit investigation or 
is failing to communicate 
settlement offers to 
individual claimants, but 
may lack the confidence 
to take the serious step of 
filing a complaint. They also 
have additional reasons 
not to bring grievances 
to bar authorities—
for example, to avoid 
predictable accusations 
that the grievance was 
filed to try to obtain an 
advantage in the dispute, or 
because of non-disclosure 
provisions in settlement 
agreements. The claimants 
face different hurdles: they 
are (understandably) often 
unaware of the grievance 
process and their lawyers’ 
ethical responsibilities. 

Perhaps state bar authorities 
can be excused for allowing 
abusive mass arbitrations 
to proceed in the past 
without any scrutiny. But at 
this point, there have been 
several years of experience 
with mass arbitrations, 
and there are (at minimum) 
serious questions about 
whether the rules of 
professional responsibility 
are being honored. Rather 
than allowing these 
problems to fester and 
ultimately develop into a 
significant ethical scandal,258 
state bar authorities should 
consider looking into the 
ethical issues that mass 
arbitrations can raise.
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Perhaps state bar authorities can  
be excused for allowing abusive 
mass arbitrations to proceed in the 
past without any scrutiny. But at this 
point, there have been several years of 
experience with mass arbitrations, and 
there are (at minimum) serious questions 
about whether the rules of professional 
responsibility are being honored.
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The plaintiffs’ bar—eager to find a way to replicate the coerced 
settlements enabled by the class action process—has seized upon the fact 
that arbitration fees are heavily subsidized by businesses and filed abusive 
mass arbitrations that appear designed to coerce settlements regardless 
of the merits of the underlying claims. Aggregating large numbers of 
claimants asserting identical claims can inflict immediate fee obligations 
of hundreds of millions of dollars on companies under the procedures 
currently employed by the nation’s largest arbitration providers. 

Thus far, many companies 
have been forced to choose 
between paying blackmail 
settlements or abandoning 
arbitration. Either of those 
choices inflicts systemic 
harm. Blackmail settlements 
produce huge costs that 
ultimately are borne by 
employees and consumers. 
And eliminating arbitration 
means that individuals 
with small claims will lose 
an important (and perhaps 
their only viable) route for 
vindicating their rights. 

There is a better way. Instead 
of abandoning arbitration, 
companies should consider 
adopting a bellwether 
process for mass arbitrations, 
under which batches of test 
arbitrations are interspersed 
with mediations that seek to 
produce a global settlement 

with the payment of filing 
fees on a batch-by-batch 
basis. That approach will 
promote the valuation—and 
payment—of claims based  
on their merits and will 
ensure that arbitration 
remains available as an 
efficient and effective 
method of dispute resolution 
for businesses, consumers, 
and employees alike. 

At the same time, the largest 
arbitration providers—JAMS 
and the AAA—should adopt 
new fee schedules and 
rules applicable to mass 
arbitrations. These providers 
can and should take action 
to halt these abuses of the 
arbitration process, rather 
than continue allowing 
themselves to be the weapon 
used to coerce merits-free 
settlements from companies.

Finally, state bar authorities 
should consider investigating 
what appear to be the many 
violations of state rules of 
professional conduct that 
likely are occurring in  
mass arbitrations.

Chapter 06
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“�Blackmail� 
settlements� 
produce�huge�costs�
that�ultimately�are�
borne�by�employees�
and�consumers.�And�
eliminating�arbitration�
means�that�individuals�
with�small�claims�will�
lose�an�important� 
(and�perhaps�their�
only�viable)�route� 
for�vindicating� 
their�rights.”
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