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Executive Summary

In March 2019, the U.S. Chamber of Commerce Institute for Legal
Reform (ILR) released Waking the Litigation Monster: The Misuse

of Public Nuisance,! a detailed white paper documenting the origins,
expansion, and contemporary use of public nuisance in litigation.

The paper surveyed efforts to stretch the age-old law of public nuisance
beyond its traditional boundaries to reach and ostensibly address
wide-ranging societal and policy issues more appropriately left to the
political branches. Echoing the Eighth Circuit, the research warned
that the expansion of public nuisance could create “a monster that
would devour in one gulp the entire law of tort.”?

This edition of ILR Briefly
provides an update on

the continued dangers
posed by public nuisance
litigation. It outlines key
aspects of state statutes
defining the cause of action
and surveys recent public
nuisance litigation targeting
climate change, the opioid
epidemic, COVID-19, and
other topics. The paper
then turns to solutions that

policymakers can implement
to curb such litigation. It
details several traditional
limits on public nuisance
that can help provide
certainty and predictability
to all participants in our
legal system. The paper
places specific emphasis

on legislative solutions—a
focus reflecting that, while
defendants and courts must
continue to reject novel

“..[Tlhe expansion
of public nuisance
could create ‘a
monster that would
devour in one gulp
the entire law of tort.””

attempts to expand public
nuisance, state legislators
are uniquely situated to
implement measures that
can reverse the trend.
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Introduction
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Over the last 50 years, plaintiff's have sought to transform the age-old
theory of public nuisance into an all-purpose, potentially limitless tort.
Historically, public nuisance served as a vehicle for government actors to
seek abatement of criminal interferences on public lands, roads, or waters.

But, in the last several
decades, and increasingly
so today, enterprising
plaintiffs’ lawyers have
attempted to expand

the cause of action to
allow suits over the
alleged societal impacts
of a variety of otherwise
lawful products—from
firearms, lead paint, and
subprime mortgages to
fossil fuels, opioids, and
asbestos. Not only do
these efforts improperly
channel public policy
matters into the judicial
arena but, if accepted, they
threaten to convert public
nuisance into a “litigation
monster” with few, if any,
predictable bounds. In
many instances, these
novel lawsuits attempt to
subvert or replace remedies
available in other, more

established areas of the
law, including criminal

law, products liability law,
and consumer protection
law—even when those
remedies offer sufficient,

if not superior, avenues

for recourse. Other cases
threaten to hold businesses
responsible for the criminal
acts of others, over which
they exercise no control.

This trend poses a worrisome
threat to businesses of all
stripes. It creates an
ever-present risk of

potentially devastating
liability that is difficult to
either anticipate or assess.
As the Supreme Court

of Oklahoma recently
observed: “Without
[traditional] limitations

[on public nuisance],
businesses have no way to
know whether they might
face nuisance liability for
manufacturing, marketing,
or selling products, i.e., will
a sugar manufacturer or the
fast food industry be liable
for obesity, will an alcohol
manufacturer be liable for

“In many instances, these novel lawsuits
attempt to subvert or replace remedies
available in other, more established areas
of the law, including criminal law, products
liability law, and consumer protection law—
even when those remedies offer sufficient,
if not superior, avenues for recourse.”
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psychological harms, or will
a car manufacturer be liable
for health hazards from
lung disease to dementia

or for air pollution.”

The efforts to expand and
misuse public nuisance

in high-stakes litigation
have enjoyed only limited
success, but they continue
to generate lawsuits—
always just one judge or jury
away from a breakthrough.

And, in the face of extended
legal battles, unpredictable
verdicts, and the recent
trend of municipality-driven
nuisance litigation, these
cases carry intense pressure
to settle for increasingly
massive sums.

It should also be noted that
even dismissed or dropped
lawsuits can cost defendant
businesses massive sums to
defend. This dynamic leaves

U.S. Chamber of Commerce Institute for Legal Reform | 3

businesses without clear
standards to guide their
conduct. Moreover, it forces
businesses to constantly
guess at what newly alleged
public nuisance du jour
might be lurking around the
corner and whether their
otherwise lawful product
might be deemed a public
nuisance. This trend is
offensive to the rule of law.
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The Origins and Evolution
of Public Nuisance Law

Public nuisance law dates back to 12"-century England, where it was
initially created as a criminal writ to remedy actions or conditions that
infringed on royal property or blocked public roads or waterways.*

The monarch alone had the authority to bring a public nuisance claim
pursuant to his or her police powers. And injunction or abatement, as
opposed to monetary damages, represented the only available remedies

to a public nuisance.

In the 16™ century, English
courts slightly extended
the cause of action so that
individuals who suffered
“special” injuries from

the same interference
causing the injury to the
general public, but which
were different in kind from
injuries to the public, could
bring public nuisance claims
to recover damages. But,
even as the English courts
adapted to a changing and
modernizing society, the
basic elements of public
nuisance, and limitations to
it, remained unchanged to
the time of the founding of
the United States.

Consistent with English
decisions, early American
courts limited the application
of public nuisance to
criminal or quasi-criminal
interferences that infringed
upon a public right. They
also limited the abatement
remedy to governmental
plaintiffs and the damages
remedy to individual
plaintiffs suffering “special”
injuries. These longstanding
constraints, combined

with the blossoming
regulatory state, relegated
public nuisance to such

a minor role that it was

not even included in the
American Law Institute’s
(ALI) First Restatement

of Torts in 1939.° ALl is

4| U.S. Chamber of Commerce Institute for Legal Reform

a private organization of
legal scholars, judges, and
practitioners that periodically
issues treatises—called
“restatements”—that
summarize common law
legal theories.® While often
relied upon by judges and
state legislators, ALI’s
restatements have been
criticized, including by
Justice Antonin Scalia, for
being aspirational rather
than strictly descriptive

of the state of the law.’

The Second
Restatement
of Torts

The retreat of public
nuisance into obscurity



ended in 1979 with

ALI’s publication of the
Second Restatement of
Torts. At the behest of
environmental activists,

the Second Restatement
expanded public nuisance to
include any “unreasonable
interference with a right
common to the general
public” and added a list of
factors to help determine
whether the interference
was “unreasonable.”® It also
suggested that individual
plaintiffs could seek to
enjoin or abate a public
nuisance if they sued

“as a representative of the
general public, as a citizen
in a citizen’s action or as a
member of a class in a class
action.” Less a reflection

of existing law than an
aspirational departure from
it, the Second Restatement
seemed “destined to invite
mischief in other areas [of
the law] where the historical
core purposes of public
nuisance do not apply and
where alternative theories of
recoveries are available.”°

Unsurprisingly, in the wake
of the Second Restatement’s
expansion, creative

plaintiffs sought to use
public nuisance to address
large-scale public policy

“Less a reflection of existing law than an
aspirational departure from it, the Second
Restatement seemed ‘destined to invite
mischief in other areas [of the law] ....””

issues in ways not attempted
before. And government
plaintiffs, especially
municipalities represented
by contingency fee counsel,"
have increasingly attempted
to use it to seek large
recoveries, in some
instances successfully.

In response to such
attempts, courts have
largely stayed true to the
tort’s historical limits and
deferred to the policy
judgments of the legislative
and executive branches.

A minority of courts,
however, have eschewed
those limits and judicially
expanded the reach of
public nuisance to respond
to societal issues more
appropriately addressed

by the political branches.

A watershed moment for

the theory came in the
1990s with the settlement of
public nuisance claims filed
against tobacco companies.
Although no court endorsed
or tested public nuisance as
a vehicle for claims in this

U.S. Chamber of Commerce Institute for Legal Reform | 5

litigation, the role it played
as the underlying cause

of action in the historic
settlement might have given
a degree of credence to the
legal theory. At a minimum,
public nuisance’s role in the
tobacco litigation inspired

a generation of plaintiffs’
lawyers in the years
following the settlement

to craft similar claims over
different alleged harms in an
effort to profit from bringing
the “next tobacco litigation.”

The tobacco settlement

was staggering in size.

One scholar has valued it

at “something on the order
of a quarter of a trillion
dollars”—uwith roughly
$13.75 billion siphoned off to
contingency fee counsel—
representing “the largest
transfer of wealth as a result
of litigation in the history

of the human race.”” Thus,
“[elven though public
nuisance theory was not
validated in [a] single
tobacco case, the plaintiffs’
victory in achieving a mass
settlement in litigation



that included this novel “At a minimum, public nuisance’s role in the
theory gave it the hint of tobacco litigation inspired a generation of

legitimacy the trial bar . iige_ s . )
needed.”® In search of plaintiffs’ lawyers in the years following

the next massive tobacco the settlement to craft similar claims over
litigation-like settlement, different alleged harms in an effort to profit
plaintiffs are more than from bringing the ‘next tobacco litigation.””

ever relying on public
nuisance in cases targeting
large-scale policy issues.

6| U.S. Chamber of Commerce Institute for Legal Reform
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Update on Public
Nuisance Litigation:
Pushing the Envelope

Without clear statutory guidance on public nuisance, courts remain

free to shape and reshape nuisance law with their decisions. Waking the
Litigation Monster profiled efforts by plaintiff’s to subject manufacturers
of chemicals, asbestos, tobacco, and lead paint to nuisance liability. It
also discussed emerging litigation related to climate change and opioids.
This section picks up where that discussion left off, highlighting key
developments in public nuisance litigation in the years since the white

paper’s release.

As was the case in
2019, most courts
continue to reject
public nuisance claims
against manufacturers
of lawful products. But
plaintiffs have achieved
incremental victories
that may embolden and
encourage the continued
expansion and abuse

of the tort. If past is
prologue, the plaintiffs’
bar will keep pushing
the envelope on public
nuisance irrespective of
their actual success.

Fossil Fuels and
Climate Change

Several states and
numerous local
governments have brought
suit against large energy
companies alleging, in part,
that they have created a
public nuisance through
their marketing and sale

of fossil fuels, the use

of which contributes to
global warming. These
cases seek to force the
defendant companies to
pay for extensive measures
purportedly aimed at
climate change prevention
and mitigation. In doing so,
they represent a prototypical
example of stretching
public nuisance beyond

its traditional limits. Not

“If past is prologue, the plaintiffs’ bar will
keep pushing the envelope on public nuisance
irrespective of their actual success.”

U.S. Chamber of Commerce Institute for Legal Reform | 7



only do these cases seek
to forgo the requirements
that defendants cause

and control the alleged
nuisance (as the defendant
companies clearly do

not control all of the
carbon emitted into the
atmosphere by the ultimate
consumers of fossil fuels),
they also put important
and fluid public policy
issues in front of judges,
would impose liability on
completely lawful activity,
and attempt to bypass
statutory regimes designed
to protect the environment.

There are currently well
over a dozen state and
local government lawsuits
pending before courts
across the United States
alleging, among other
things, the creation of a
public nuisance associated
with the marketing and
sale of fossil fuels. Over the
last few years, litigation in
these cases has centered
on procedural matters,
including whether the
cases belong in federal or
state court. Procedural
disputes in these cases are
still unfolding, but many
cases have already been
remanded to state court.®

“While also seeking monetary relief in the
forms of damages and ‘abatement,’ the
injunctive relief sought in these lawsuits would
aim to halt the marketing and sale of fossil fuels
altogether and immediately—a prospect that
would have widespread impacts on the global
economy and life as we know it ....”

In affirming the dismissal

of New York City’s climate
lawsuit, the U.S. Court of
Appeals for the Second
Circuit aptly noted that
“Igllobal warming presents

a uniquely international
problem of national concern.
It is therefore not well-suited
to the application of state
law. Consistent with that fact,
greenhouse gas emissions
are the subject of numerous
federal statutory regimes and
international treaties.”® The
court went on to note that
the city “sidestepped those
procedures and instead
instituted a state-law tort suit
against five oil companies to
recover damages caused by
those companies’ admittedly
legal commercial conduct in
producing and selling fossil
fuels around the world.”" In
so doing, the court observed,
“the City effectively seeks

to replace these carefully
crafted frameworks—which

8| U.S. Chamber of Commerce Institute for Legal Reform

are the product of the
political process—with a
patchwork of claims under
state nuisance law.”®

Another court handling such
a case has described the
plaintiffs’ public nuisance
theory as “breathtaking”
because it “would reach the
sale of fossil fuels anywhere
in the world, including all
past and otherwise lawful
sales, where the seller

knew that the combustion
of fossil fuels contributed

to the phenomenon of
global warming.”*®

These suits are perhaps

the starkest recent example
of plaintiffs attempting to
effectuate sweeping policy
changes through public
nuisance litigation. While
also seeking monetary relief
in the forms of damages and
“abatement,” the injunctive
relief sought in these



lawsuits would aim to halt
the marketing and sale of
fossil fuels altogether and
immediately—a prospect
that would have widespread
impacts on the global
economy and life as we
know it, fundamentally
remaking U.S. energy
policy. This type of policy
change, with such massive
economic and national
security implications, surely
should not be dictated by
one city or one court.

It remains true today that
“In]o plaintiff has ever
succeeded in bringing a
nuisance claim based on
global warming.”?° But
these cases are proceeding,
and companies are feeling
the burden of extended
litigation now. By contrast,
the government entities
pursuing these claims,
often represented by
private attorneys on a
contingency fee basis,
face little downside.

Opioids

The opioid epidemic

has visited unspeakable
hardship on families across
the nation. It represents a
major societal problem that
deserves concerted attention

and action. But instead of
pursuing innovative policy
solutions, over the past
five years more than 3,000
local governments have
channeled resources into
suing the entire prescription
opioid medication supply
chain. And, despite the
questionable merits of the
public nuisance theory’s
application in this context,
when a public nuisance-
based opioid claim
succeeds, regardless of the
underlying reason for its
success, plaintiffs expand
the cause of action beyond
its traditional scope.

Enforcing
Traditional Guardrails

Several recent decisions in
opioid cases have rejected
public nuisance theories and
enforced traditional limits
on the tort. In July 2022, for
example, a federal judge in
West Virginia ruled in favor
of drug distributors in a
public nuisance case brought
by a West Virginia city and
county. Following past cases
rejecting efforts to subject
product manufacturers and
distributors to nuisance
liability, the court held that
public nuisance in West
Virginia did not extend to

“the sale, distribution, and
manufacture of opioids.”?
The court explained:
“[t]he phrase ‘opening the
floodgates of litigation’ is
a canard often ridiculed
with good cause. But here,
it is applicable. To apply
the law of public nuisance
to the sale, marketing and
distribution of products
would invite litigation against
any product with a known
risk of harm, regardless

of the benefits conferred
on the public from proper
use of the product.”?

Eight months earlier,

in November 2021,

the Supreme Court of
Oklahoma reached a similar
conclusion® when it refused
to stretch Oklahoma public
nuisance law to reach the
manufacturing, marketing,
and sale of prescription
opioids. The state’s high
court emphasized that
public nuisance law should
address “discrete, localized
problems, not policy
problems.”?* Endorsing the
plaintiffs’ expansive theory,
the court explained, would
allow “courts to manage
public policy matters that
should be dealt with by the
legislative and executive

U.S. Chamber of Commerce Institute for Legal Reform | 9



branches; the branches
that are more capable

than courts to balance the
competing interests at play
in societal problems.”?

Also in November 2021, a
Superior Court in California
held that public nuisance
did not apply to an opioid
manufacturer’s marketing
of products because (1)

the U.S. Food and Drug
Administration’s approval
of opioids as controlled
substances prevented a
finding of unreasonableness;
and (2) the plaintiffs did
not provide other evidence
proving causation between
the manufacturer’s
marketing and the rise in

(133

“medically inappropriate”
prescriptions that had led
to the addiction crisis.?®

Likewise, in a 2019 dismissal
of one Connecticut city’s
public nuisance lawsuit
against opioid companies,
the court noted that

“[t]o keep order in law,
government enforcement
agencies must represent
the indirect public interest
in court, not a flurry of
individual plaintiffs—

even when they are local
governments|[,]” and that
“[t]lo permit otherwise
would risk letting everyone
sue almost everyone

else about pretty much
everything that harms us.”

Expanding the Scope

Unfortunately, however,
not all courts have guarded
the traditional scope of
public nuisance in this
area, fueling continued
litigation and increasingly
astronomical settlement
agreements. In August 2022,
for example, a federal judge
in the U.S. District Court
for the Northern District

of California found a major
retail pharmacy chain
“liable for substantially
contributing to the

[opioid] public nuisance

in San Francisco.”? In
discussing the defendant’s
knowledge of the hazard
and causation, the court
turned repeatedly to

To apply the law of public nuisance to the sale,

marketing and distribution of products would invite

litigation against any product with a known risk
of harm, regardless of the benefits conferred on

29

the public from proper use of the product.




People v. ConAgra Grocery
Products Co.,? one of the
few decisions ever to find
lead paint manufacturers
liable for creating a public
nuisance.®® The court
distinguished the recent
West Virginia and California
superior court decisions

by focusing on its finding
that the pharmacy chain
violated federal regulations
when it failed to properly vet
prescription information.®
It remains unclear how
influential this case will

be, given its reliance on
California’s expansive
public nuisance statute and
specific factual findings.

In addition to the San
Francisco case, there are
recent decisions from the
U.S. District Court judge
overseeing the multidistrict
opioid litigation (MDL) in
the Northern District of
Ohio®*? and the West Virginia
Mass Litigation Panel®
allowing public nuisance
claims to proceed against
drug distributors. As
highlighted by the opioid
MDL, these decisions
opened the gates to later
jury verdicts pinning liability
on pharmacies and drug
companies and imposing

damages under public
nuisance theories.?* These
outcomes demonstrate

the significant risks that
broad public nuisance
theories pose to defendants,
especially in jury trials,
regardless of whether the
claims have merit. They also
demonstrate the potential
that a court will adopt
expansive legal theories

out of a desire to “solve”

the social and policy issues
underlying the litigation and,
to that end, allow claims

to reach a jury in the first
instance. Not surprisingly,
these decisions—especially
Judge Dan Polster’s
handling of the MDL—have
been widely criticized by
the business community.3®
And the Sixth Circuit has
repeatedly reversed MDL
decisions, describing one
as “plainly incorrect as a

matter of law,”3® chiding the
lower court in another for
adopting “novel” procedural
devices beyond the scope
of the federal rules,* and
generally having to remind
the court that “MDLs are not
some kind of judicial border
country, where the rules
are few and the law rarely
makes an appearance.”s8

The dynamics at play in the
opioid MDL also highlight
the immense pressure to
settle that defendants face
when a judge endorses a
plaintiff’s expansive public
nuisance theory. As The
Wall Street Journal Editorial
Board observed, “Judge
Polster is wielding the club
in the pharmacy litigation ...
pressur[ing] defendants to
settle in the name of doing
‘something meaningful

to abate the crisis.”®

“These outcomes demonstrate the significant
risks that broad public nuisance theories
pose to defendants, especially in jury trials,
regardless of whether the claims have merit.
They also demonstrate the potential that a
court will adopt expansive legal theories out of
a desire to ‘solve’ the social and policy issues
underlying the litigation and, to that end, allow
claims to reach a jury in the first instance.”

U.S. Chamber of Commerce Institute for Legal Reform | 11



COVID-19

Consistent with the trend

of directing public nuisance
claims at large-scale policy
issues, plaintiffs have also
invoked public nuisance in
COVID-19 cases brought
against employers. These
cases have largely failed.

In Rural Community Workers
Alliance v. Smithfield Foods,
Inc., for example, the U.S.
District Court for the Western
District of Missouri found
that plaintiffs were unlikely
to succeed on their public
nuisance claim because

the employer’s significant
measures to combat the
disease established that

the employer did not

violate the public’s right to
health and safety.*® And in
Palmer v. Amazon.com, Inc.,
the Second Circuit upheld a
district court’s dismissal of
fulfillment center workers’
public nuisance claims.*' In
light of the general public’s
risk of exposure to COVID-19
almost anywhere in the
world, the court held that
“[pllaintiffs’ alleged harms
[were] different in degree,
not in kind, and so [did]

not make out the requisite
special injury to state a
claim for public nuisance.”?

“One set of cases in which plaintiffs have
been more successful in convincing courts
to expand the boundaries of public nuisance
is in land-based matters involving large

numbers of people.”

Other
Noteworthy Cases

In July 2022, a Delaware
Superior Court judge
dismissed the state attorney
general’s lawsuit against
three companies over
polychlorinated biphenyl
(PCB) pollution.*® In line with
the Oklahoma and West
Virginia decisions discussed
above, the court held that
“product claims are not
encompassed within the
public nuisance doctrine.”**
In particular, the court relied
on a prior Delaware case
holding that “a defendant is
not liable for public nuisance
unless it exercises control
over the instrumentality

that caused the nuisance at
the time of the nuisance.”*
The decision joins the large
majority of court rulings
rejecting public nuisance
claims brought against
producers of lawful products
and could head off similar
PCB-related public nuisance
claims in the future.

12 | U.S. Chamber of Commerce Institute for Legal Reform

One set of cases in which
plaintiffs have been more
successful in convincing
courts to expand the
boundaries of public nuisance
is in land-based matters
involving large numbers

of people. Historically, the
“special injury” rule limited
the availability of privately
pursued public nuisance
claims to a “particular
plaintiff” or a “limited group”
suffering from an injury
different in kind from the
public at large.*® But recent
cases have stretched this
requirement to include even
large groups comprising
most, or even all, of the
relevant community. Thus,
in Thornburgh v. Ford Motor
Co.,* the U.S. District Court
for the Western District of
Missouri allowed a public
nuisance action to proceed
on behalf of over 6,000
households in a 12-mile
radius surrounding a Ford
Motor Company assembly
plant. Similarly, in Baptiste v.
Bethlehem Landfill Co., the



U.S. Court of Appeals for the
Third Circuit found a special
injury shared by a class of
“about 8,400 households
within a 2.5-mile radius of
[a] landfill.”*® Courts have
not uniformly accepted
such claims, however.
Recent decisions from New
York’s Appellate Division
refused public nuisance
claims because large
groups of city residents
failed to allege a special
injury from a landfill’s odors
that was different from

the injury posed to the
community as a whole.*®

New Issues
on the Horizon

Unmoored from traditional
limits, plaintiffs can attempt
to deploy public nuisance
against virtually any
perceived harm relating to a
company’s manufacture and
sale of a lawful product. As
a result, future possibilities
for the abuse of public
nuisance are endless

and difficult to predict.

Some new targets of public
nuisance litigation are
unsurprising, at least in
light of past defendants.
For example, in February
2022, the Colorado attorney

general filed a public
nuisance suit against
producers of perfluoroalkyl
and polyfluoroalkyl
substances (PFAS), a
chemical component
found in fire-fighting
foams and household
cookware, seeking costs for
environmental investigation,
monitoring, and restoration.®°
Attorneys general in North
Carolina, California, Florida,
and other states have filed
similar suits alleging public
nuisances.” The focus on
PFAS, an emerging target
of environmental litigation,
falls in line with past efforts
to address widespread
environmental claims

with nuisance law.

Similarly, though with the
potential to impact a much
broader range of defendants,
a recent lawsuit in California
claims that companies
selling products in plastic
packaging have created a
public nuisance.® Like the
global societal and policy
issues at stake in the climate
change cases, this lawsuit
“invites a court to transform
the everyday use of plastic
bottles—and indeed the use
of plastics in society more
generally—into a national
tort.”®® A federal district
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court remanded the case
to state court in February
2021,%* where the California
Superior Court has allowed
the case to proceed.*®

Other new targets of
public nuisance lawsuits
fall farther afield from its
traditional use. In response
to a rash of recent thefts
that exploit an alleged
design flaw in certain
Korean-manufactured cars,
for example, cities like

St. Louis and Milwaukee
have threatened public
nuisance suits against

the foreign automakers.®®
In November 2022, the

city of Columbus, Ohio,
announced its intention

to file a similar suit.*”

The cities argue that the
automakers are responsible
for a public safety crisis,
notwithstanding that

the thefts at issue are
independent criminal acts
over which the automakers
have no control.

Most recently, in November
2022, the mayor and city
council of Baltimore,
Maryland, filed a lawsuit “to
hold cigarette manufacturers
accountable for cleanup
costs associated with
tobacco product litter.”®®



The suit alleges that
cigarette and cigarette filter
makers “manufactured,
distributed, marketed,
promoted, and attempted
the disposal of filtered
cigarettes in a manner

that created or contributed
to the creation of public
nuisances that unreasonably
obstruct the free use and
enjoyment of Baltimore
City’s property.”*®The

city’s complaint goes on to
claim that “[a]n ordinary
person would be reasonably
annoyed or disturbed by
the presence of cigarette
filters accumulated on
Baltimore City property.”®©
In an apparent attempt to
try to avoid the obvious
rebuttal that it is litterers

themselves who cause the
complained-of harms, not
the defendants, Baltimore’s
complaint asserts that the
defendant companies did
not do enough to correct the
mistaken impression among
members of the public

that discarded cigarette
filters are biodegradable.

These lawsuits (both

actual and threatened)

may portend an expanding
reliance on public nuisance
theories. Municipal plaintiffs
may encourage courts to
impose liability whenever
an alleged product defect—
or even an unpopular or
inappropriate end use of

a non-defective product—
leads to the expenditure of

public funds. Such expanded
theories would allow
municipalities to essentially
act as product regulators
and consumer protection
authorities, roles they

have neither the expertise
nor the mandate to fill.
Furthermore, these public
nuisance lawsuits highlight
another unsettling emerging
trend: municipalities
attempting to use court
judgments as a source of
unappropriated municipal
funding. Regardless of how
one feels about certain
products or commercial
activities, attempts to use
litigation to recoup expenses
for municipal activities,

like ambulance purchases
or litter pickup, are both

“These lawsuits (both actual and threatened) may
portend an expanding reliance on public nuisance
theories. Municipal plaintiffs may encourage courts

to impose liability whenever an alleged product
defect—or even an unpopular or inappropriate
end use of a non-defective product—leads to the
expenditure of public funds.”




unprecedented and unwise.
It is for that very reason that
several states adhere to
the so-called “free-public
services doctrine,” also
known as the municipal
cost recovery rule. This

rule states that a municipal
government should not

be able to recover the

cost of public services
from a tortfeasor, even if
the tortfeasor is allegedly
responsible for increasing
the cost of such services.®
Allowing recovery in such
circumstances would enable
municipal governments to
“double dip,” by collecting
funds both from the
taxpayer or state to carry
out public services and

then “recovering” expended
funds from an alleged
tortfeasor. It also allows
municipalities to circumvent
the appropriations process,
in which elected officials
rightly exercise oversight
on the allocation and
expenditure of funds.
Public nuisance lawsuits,
particularly when used

by municipalities in

suits seeking damages

to pay for infrastructure
repairs and upgrades,
facilitate inappropriate and
unaccountable governance.
Recent cases have also
stretched public nuisance to
attempt to cover surprising
new forms of conduct. In
one particularly troubling
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development, for example,
plaintiffs have begun
crafting claims that expand
public nuisance to cover
advertising, marketing,
advocacy, and other forms
of commercial speech.5?
Subjecting speech to
nuisance law would not only
be a dramatic departure
from the cause of action’s
traditional land-based
origins, but would
undoubtedly raise serious
constitutional concerns.
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The Important Role

of State Legislatures

—dl

State legislatures have played and should continue to play a crucial role
in defining and clarifying public nuisance liability. Through legislation,
they can both limit the discretion of the courts and provide clarity and
predictability to market participants.

Indeed, before the

Second Restatement
rewrote centuries of public
nuisance law, the “principal
mechanism for identifying
conduct as constituting

a public nuisance was

a determination by the
legislature ... that particular
conditions should be
condemned as public
nuisances.”® As a result,

all 50 states and the
District of Columbia have
at least some form of public
nuisance law on the books.%
These statutes range from
general legislation defining
the cause of action to

laws targeting specific
conduct like gambling and
prostitution. Although

easy to overlook in light

of the high-stakes lawsuits
grabbing headlines in
recent years, “this legacy

of legislative activity
refutes the notion that
the identification of public
nuisances is inherently

or even primarily a

judicial function.”®®

Several states maintain
general laws defining
“public nuisance.”®® Some
of these statutes retain

the hallmarks of traditional
public nuisance law. For
example, Arizona’s statute
declares, in part, that a
public nuisance constitutes
anything that “unlawfully
obstruct[s] the free passage

or use, in the customary
manner, of any navigable
lake, river, bay, stream, canal
or basin, or any public park,
square, street or highway.”®"
Similarly, Montana defines
as a public nuisance “a
condition that renders
dangerous for passage any
public highway or right-
of-way or waters used by
the public.”®® Other states,
such as Arkansas, have
incorporated the Second
Restatement’s definition

of public nuisance into
their own laws: “[c]londuct
within a municipality that

“Although easy to overlook in light of the
high-stakes lawsuits grabbing headlines in
recent years, ‘this legacy of legislative activity
refutes the notion that the identification
of public nuisances is inherently or even

primarily a judicial function.
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unreasonably interferes
with the use and enjoyment
of lands of another,
including conduct on
property which disturbs
the peaceful, quiet, and
undisturbed use and
enjoyment of nearby
property, constitutes a
common nuisance.”®®
Whether or not these
statutes have incorporated
the Second Restatement’s
reasonableness standard,
nearly all of them stipulate
a connection to land or
real property.

A number of states

have enacted what

might be described as
general public nuisance
statutes, containing

broad language that is
particularly susceptible

to novel applications of
public nuisance. These
statutes occasionally play
an important role in judicial
decisions. California offers
a good example of such

a statute. In the August
2022 decision discussed
above, the U.S. District
Court for the Northern
District of California placed
considerable weight on
California’s “broad[]”
nuisance statute in finding
public nuisance liability.”®

That statute, California

Civil Code § 3479, defines

a “nuisance” as “[a]nything
which is injurious to health,
including, but not limited to,
the illegal sale of controlled
substances ... or [anything
that] unlawfully obstructs
the free passage or use,

in the customary manner,

of any navigable lake, or
river, bay, stream, canal, or
basin, or any public park,
square, street, or highway.””
Despite the language in the
latter part of the statute
referencing unlawful
obstructions to public lands
and waters, the court read
the statute “broadly,” placing
emphasis on its reference
to “[alnything which is
injurious to health.””

The statute’s critical

role in this decision—in
which vague language
provided an opening for

the imposition of extensive
liability—demonstrates the
importance of clear statutory
guidance in this area.”

Other states lack general
public nuisance laws but
define various narrow
categories of activities as
public nuisances. Missouri,
for example, lacks a general
public nuisance statute but
has declared prostitution,™
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gambling,” and buildings
frequented by street gangs™
each as public nuisances.
Likewise, West Virginia does
not generally address public
nuisance, but labels houses
of prostitution’ and drug-
related establishments™

as public nuisances. Due

to their limited scope, and
sometimes outdated subject
matter, public nuisance
laws addressing specific
topics rarely implicate the
large-scale policy issues
associated with public
nuisance lawsuits today.

At the same time, they
demonstrate the superior
aptitude legislatures
possess to define and
address nuisances, and the
type of policy judgments
that they, unlike courts,

are authorized to make.

Most state public nuisance
statutes have sat untouched
for many years. But as the
plaintiffs’ bar adapts the
historical theory to novel
situations, state legislatures
should not sit idly by. Rather,
they should reassert their
appropriate authority and
engage in contemporary
efforts to define and

clarify the scope of public
nuisance through legislative
enactments. As discussed



below, such efforts could “Most state public nuisance statutes have
prove to be an important sat untouched for many years. But as the
t_oo_l for reStormg,trad't'onal plaintiffs’ bar adapts the historical theory
limits to the tort in the . ] .

face of attempts to expand to novel situations, state legislatures

it in ways inconsistent should not sit idly by.”

with the rule of law.
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Principles for Restoring
Traditional Limits to
Public Nuisance

Before plaintiffs’ attorneys began their campaign to expand public
nuisance following the publication of the Second Restatement, several
limiting principles held the cause of action in check. Discussed below are
seven such principles, which courts have relied on in rejecting expansive
public nuisance claims over the past several decades.

UL elrenss e “While defense attorneys and many judges
el MEm7VEEs eemiiie continue to resist creative attempts by

to resist creative attempts laintiffs’ | t d oubli .
by plaintiffs’ lawyers to Praiil e aniyers 1o expand puhie nitisance

expand public nuisance law, it is critical to note that state legislators
law, it is critical to note can be even more effective in restricting
that state legislators can public nuisance by codifying these principles.”

be even more effective
in restricting public

nuisance by codifying these  Defining and enforcing the use of public land or

principles. Lawmakers these principles can help water—is conceptually

in states like Texas guide efforts to restrict the distinct from a private right

have already introduced tort, and aid in returning it held by a large number of

such legislation. to its historical bounds. people—such as the right

. ] to the use and enjoyment

Princi p|eS A Public Nuisance Must of one’s home. Classic
Involve a Public Right :

for Reform examples of interferences
Public nuisance with public rights include

These traditional cases should address the “obstruction of

princi.ples should serve interferences with public highways and waterways,

as guideposts for e_fforts rights to shared resources. [and] pollution of air or

to curb the expansion of A public right—such as navigable streams.”

public nuisance litigation.
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A Public Nuisance Must
Relate to Real Property
The historical basis for
public nuisance was a
defendant’s offensive use
of land or obstruction

of public highways and
waterways. As one scholar
observed, “when one reads
hundreds of nuisance cases
from medieval times to the
present, one is struck by the
reality that public nuisance
almost always involves
land.”®° Even the Second
Restatement acknowledges
the land-based nature

of the cause of action:
“[t]he feature that gives
unity to either public or
private nuisance is the
interest invaded, namely
either the public right or the
private interest in the use
and enjoyment of land.”®' It
should come as no surprise,
then, that early American
cases described public
nuisance predominantly in
the context of obstructions
to real property.®2 More
recent cases, too, have
rebuffed attempts to “depart
from the long-standing
principle that a public right
is a right of the public to
shared resources such as
air, water, or public rights

of way.”® Importantly, the

theory’s nexus with real
property ensures that
defendants have control of
the nuisance and, thus, have
the capacity to abate it.

Only Government

Entities and Individuals
Suffering “Special Injury”
Can Initiate Suit

For much of public
nuisance’s long history,
government entities alone
enforced public nuisance
violations as criminal
offenses. In the early days,
actions to enjoin or abate
public nuisances were
brought in the name of

the Crown.?* As the theory
developed under English
law, however, the “special
injury rule” emerged to allow
a private plaintiff to sue for
damages resulting from a
public nuisance that were
different in kind than the
damages of the general
public.t® But the special
injury rule has limits. For
instance, a special injury
“must be particular to the
plaintiff, or to a limited group
in which he is included.
When it becomes so general
and widespread as to affect
a whole community, or a
very wide area within it, the
line is drawn.”®® And even

20| U.S. Chamber of Commerce Institute for Legal Reform

“In keeping with
this traditional
understanding, a
public nuisance
should not arise
from lawful conduct,
especially conduct
expressly authorized
by or encouraged by
the government.”

the Second Restatement
acknowledges that “[a]
private individual can
recover in tort for a public
nuisance only if he has
suffered harm of a different
kind from that suffered by
other persons exercising the
same public right. It is not
enough that he has suffered
the same kind of harm or
interference but to a greater
extent or degree.”®”

Public Nuisance Requires
Unlawful—Not Just
Unreasonable—Conduct

As discussed above, the
Second Restatement
introduced the
“unreasonable interference”
standard into public
nuisance law for the first
time in the 1970s. At the
urging of environmental
activists, the American



Law Institute redefined
public nuisance as “an
unreasonable interference
with a right common to

the general public.”® This
replaced the common
understanding of public
nuisance that reigned for
hundreds of years, and Dean
Prosser’s original definition
for the Restatement: “a
criminal interference with

a right common to all
members of the public.”®® In
keeping with this traditional
understanding, a public
nuisance should not arise
from lawful conduct,
especially conduct expressly
authorized by or encouraged
by the government.

A Public Nuisance
Defendant Must Maintain
Control of the Nuisance

Control has long been a
basic element of public
nuisance. “[L]iability

for damage caused by

a nuisance turns on
whether the defendants
were in control over the
instrumentality alleged to
constitute the nuisance,
either through ownership
or otherwise .... If the
defendants exercised

no control over the
instrumentality, then a

remedy directed against
them is of little use.”® More
specifically, “control at the
time the damage occurs

is a time-honored element
of public nuisance.”

A Public Nuisance
Defendant Must
Proximately Cause
the Harm

As discussed in Waking
the Litigation Monster, if
the causation requirement
is relaxed or excused,

“the battle in the public
nuisance courtroom
resembles a public policy
debate, not the traditional
role of courts to mete out
individualized justice,” with
the end result mirroring the
creation of a social program
more than the resolution

of a particular dispute.®
Appropriately enforcing
the causation requirement
grounds public nuisance
litigation in specific factual
circumstances, and ensures
that the defendant’s
conduct is “a substantial
factor in bringing [the
nuisance] about.”®

Recently, the Supreme Court
of Oklahoma specifically
emphasized the necessity of
elements like causation and

U.S. Chamber of Commerce Institute for Legal Reform | 21

control when it recognized
that “(1) the manufacture
and distribution of products
rarely cause a violation

of a public right [and] (2)

a manufacturer does not
generally have control of its
product once it is sold.”®*

In August 2022, the U.S.
District Court for the
Southern District of West
Virginia likewise emphasized
causation and control

in rebuffing public
nuisance claims against
drug distributers.®

Government Plaintiffs May
Seek Only Injunction or
Abatement of Nuisances

Because public services are
already funded by taxpayers,
government plaintiffs should
not be permitted to recover
damages for the cost of
those services. As originally
conceived, public nuisance
lawsuits served only to stop
an existing nuisance from
continuing, not to provide
monetary compensation

for an injury. Moreover,
monetary damages for
alleged product defects are
accessible through products
liability causes of action. The
recovery of compensatory
damages for a public
nuisance, therefore, should



be limited to individual
plaintiffs sustaining an
appropriately shown special
injury. Recognizing this,
some jurisdictions prohibit
municipalities from seeking
the recoupment of costs

of public services through
litigation.®® Such “municipal
cost recovery rules” reduce
the incentive for bringing
public nuisance claims

in the first place.

Reforms in Practice

By codifying these
traditional limits, state
legislators could stop
abusive public nuisance
litigation—which could
have devastating chilling
effects on business in their

states—before it starts. In
2021, state legislators in
Texas undertook just such
an effort. The result of that
process, H.B. 21449 serves
as a model for legislative
reform. H.B. 2144 set out “to
ensure that the tort of public
nuisance is defined clearly
and in a manner consistent
with its traditional scope
for purposes of its use

as a cause of action in
[Texas].”®® Consistent with
that purpose, the legislation
defined an “established
public right” to mean “a
right, commonly held by all
members of the public, to
the use of public land, air, or
water.”® |t also pared back
the Second Restatement’s

“By codifying these traditional limits, state
legislators could stop abusive public nuisance
litigation—which could have devastating chilling
effects on business in their states—before it starts.”

amorphous “unreasonable
interference” standard by
defining public nuisance
in terms of an “unlawful
condition”—an “ongoing
circumstance or effect of
an instrumentality that is
expressly prohibited by
the laws of this state.”’%©
Moreover, H.B. 2144 clarified
that liability attached “only
if the person causes an
unlawful condition and
controls that unlawful
condition at the time

the condition violates an
established public right,” 1!
and it limited damages to
individuals showing injury
different in kind from the
general population.’©?
Importantly, the legislation

N




would have “abrogated”

and replaced “the common
law of public nuisance”

in the state.'®® Although

the measure did not
ultimately become law, it
represents a comprehensive,
fully-formed model for
future reform efforts.

Another possible legislative
approach is to impose
constraints on public
nuisance lawsuits, rather
than entirely supplant the
common law. For example,
legislatures could statutorily
foreclose certain categories
of public nuisance lawsuits,
such as claims that a lawful
product endangers the
public at large or claims
seeking to impose liability
on the manufacturers

“This kind of legislation offers simplicity
and ensures governments’ abilities to
address true public nuisances, while still
providing regulated entities a welcome
measure of predictability and fairness.”

and distributors of such
lawful products. Such an
approach could also limit
the remedies available

to government entities

to stopping an ongoing
nuisance, and prevent them
from recovering monetary
damages. This kind of
legislation offers simplicity
and ensures governments’
abilities to address true
public nuisances, while still
providing regulated entities
a welcome measure of
predictability and fairness.
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Finally, it is worth noting
that defining and limiting
public nuisance is nothing
new for state legislatures. As
discussed above, every state
has codified some form of
public nuisance, a practice
that was fairly common prior
to the Second Restatement.
Moreover, state legislatures
have engaged in
contemporary efforts to
restrict the reach of public
nuisance in select areas.'*



i

NNN\\\N\\\W777//

Conclusion

The plaintiffs’ bar continues to wield public nuisance as a limitless,
all-purpose “litigation monster” in high-profile lawsuits designed to
extract maximum payouts from lawful businesses.

Directed at large-scale on the cause of action. As over the condition’s removal,
policy issues new and articulated above, several and damages limitations.
old, these lawsuits show core principles should State legislators are

no signs of stopping guide such efforts—the uniquely positioned to codify
and threaten to become implication of a public right, these limitations, remove

a permanent fixture of a nexus to real property, the discretion currently
modern business litigation a narrow special injury afforded individual judges
unless legislators and rule, the unlawfulness of a and juries, and provide
judges recognize and prohibited activity, causation businesses with transparent
enforce traditional limits of the condition, control and fair standards.
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