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The False Claims Act (FCA) 
has had a disproportionate 
impact on the health care 
industry, as the claims 
submission process causes 
it to bear the brunt of 
FCA enforcement actions. 
Legislative reforms could 
address the inequitable  
and penal application of  
the FCA against this industry.
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The False Claims Act (FCA) is the federal government’s primary weapon 
to combat fraud against it. The FCA arms law enforcement officials with 
a penal remedy of treble damages and civil penalties against those who 
knowingly or fraudulently present false claims to the government. 

Civil penalties are 
mandatory in nature and 
can currently range from 
$11,803 to $23,607 for each 
claim submitted to the 
government.1 The FCA also 
empowers private citizens 
(known as qui tam relators) 
to bring lawsuits on behalf 
of the government (known 
as qui tam actions) and 
to obtain a substantial 
bounty if they prevail. The 
U.S. Supreme Court, on 
multiple occasions, has 
characterized FCA damages 
and civil penalties as 
essentially penal in nature.2

The FCA has been 
disproportionately enforced 
against the health care 
industry. In January 2022, 
the U.S. Department of 
Justice (DOJ) reported that 
it recovered more than $5.6 
billion in FCA recoveries in 
2021, with over $5 billion 
relating to matters involving 

the health care industry.3  
Those operating in the 
health care industry typically 
present many low dollar 
claims for payment—such as 
$120 for an office visit, $40 
for a lab test, or just a few 
dollars for a prescription. 
Given the prospect of 
a minimum per-claim 
penalty of $11,803, this 
makes health care entities 
an especially attractive 
target for an FCA lawsuit.

Such disproportionate 
penal recoveries can inflict 
substantial damage on an 
industry where services  

are largely provided by  
non-profit entities that offer 
substantial charity care.4 Set 
forth below is a discussion 
of the disproportionate 
impact the FCA has had 
on the health care industry 
and an analysis of the 
claims submission process 
that makes the health care 
industry bear the brunt of 
FCA enforcement actions.  
Finally, potential legislative 
reforms are discussed that 
could address the inequitable 
and penal application of the 
FCA against the health care 
industry and other industries 
that may be similarly situated. 

Introduction
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“�The�FCA�has�been�disproportionately�enforced�
against�the�health�care�industry.�In�January�
2022,�the�U.S.�Department�of�Justice�(DOJ)�
reported�that�it�recovered�more�than�$5.6�
billion�in�FCA�recoveries�in�2021,�with�over�$5�
billion�relating�to�matters�involving�the�health�
care�industry.”
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Congress enacted the FCA in 1863 with the specific goal of combating 
defense industry contract fraud that was being perpetrated against the 
Union Army during the Civil War.5 In its original form, the Act imposed 
both criminal and civil penalties and prohibited the “present[ation of] ... 
any claim upon or against the Government ... knowing such claim to be 
false, fictitious, or fraudulent.”6

In 1986, Congress amended 
the Act.7 The amendments 
significantly expanded 
the scope of the FCA, 
including (1) clarifying 
that a party does not have 
to have “specific intent” 
to violate the Act; (2) 
specifying that “reckless 
disregard” and “deliberate 
ignorance” can constitute 
“knowledge” for purposes 
of the FCA; (3) reducing the 
plaintiff’s burden of proof 
to a simple “preponderance 
of the evidence”; and 
(4) raising penalties.8 

FCA activity against 
the health care industry 
increased significantly 

in the 1990s. Beginning 
in 1992, the government 
instituted Operation 
LabScam, which yielded 
an unheard-of $111 million 
settlement against National 
Health Laboratories.9 
The settlement resulted 
in nationwide publicity, 
leading to a number of 
blockbuster settlements 
against large laboratories 
of around $800 million 
between 1992 and 1997.10 

The initial settlement and 
resulting media attention 
inspired relators to file 
FCA lawsuits in the health 
care field. Moreover, the 
government began to 

overreach by investigating 
community hospitals based 
upon “seemingly trivial 
cases,” routinely sending 
demand letters that were 
“unduly harsh in tone and 
substance.”11 This resulted 
in Congress considering 
legislation in 1998 to 
address DOJ’s ham-fisted 
practice of threatening FCA 
lawsuits without bothering 
to conduct any investigation.  
The legislation, known as 
the Health Care Claims 
Guidance Act, was narrowly 
tailored and designed to 
make it more difficult for 
DOJ to assert that minor, 
technical regulatory 
breaches constituted  

A Brief History of the FCA  
and Its Application to  
the Health Care Industry
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FCA violations.12 For 
example, Congress 
proposed amending the 
FCA to require DOJ to prove 
a violation by “clear and 
convincing evidence” rather 
than a “preponderance of 
the evidence” and bar DOJ 
from obtaining a judgment 
when the amount of alleged 
damages was immaterial 
relative to a health care 
provider’s annual claims.13 
To head off passage of 
this legislation, DOJ issued 
the “Holder Guidelines” 
to Department attorneys 
regarding their use of the 
FCA.14 DOJ’s promulgation 
of the Holder Guidelines 
was sufficient to avert 

Congress’s enactment of 
remedial FCA legislation.15 

Once DOJ achieved this 
objective, it began to 
ignore its own guidelines 
and reverted back to 
its prior practices.16 

The FCA amendments have 
resulted in substantial 
recoveries for the federal 
government and relators 
alike. Since 1986, the 
government has recovered 

more than $70 billion.17 
Relators are entitled to  
15 to 25 percent of the 
proceeds in FCA actions 
when the government has 
intervened in their lawsuits, 
and 25 to 30 percent of the 
proceeds in FCA actions 
when the government has 
not intervened.18 The lure of 
large recoveries has drawn 
out potential relators like 
“moths to a flame.”19

“�Moreover,�the�government�began�to�overreach�
by�investigating�community�hospitals� 
based�upon�‘seemingly�trivial�cases,’� 
routinely�sending�demand�letters�that� 
were�‘unduly�harsh�in�tone�and�substance.’”
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While the FCA applies to any claims submitted to the federal  
government, no industry has been more impacted by it since the  
passage of the FCA amendments than the health care industry.  
Health care makes up an important—and generally increasing20—
share of our economy. It is thus not surprising that recoveries in the 
health care space constitute a significant percentage of FCA recoveries 
each year. What is striking and unsettling, however, is the degree 
to which the percentage of FCA fines and penalties levied against 
health care entities outweighs and outpaces health care spending. 

In 2021, federal health 
care program spending is 
estimated to have accounted 
for 24.1 percent of total 
federal outlays,21 but FCA 
cases involving claims to 
Health and Human Services 
(HHS) (including Medicaid 
and Medicare claims) 
accounted for 89.7 percent 
of total FCA recoveries 
and 88.6 percent of FCA 
recoveries in cases brought 
by qui tam relators.22

It is not possible to explain 
away this pattern by 

alleging that these numbers 
simply reflect an extremely 
high incidence of fraud in 
the health care industry. 

First, the percentage of 
health care recoveries is 
currently, and has largely 
been, disproportionate 
to the percentage of FCA 

claims brought in the 
health care space. While 
health care allegations 
underlay 60.5 percent of 
all FCA actions brought 
in 2021, they generated 
89.7 percent of total 
recoveries—a difference 
of nearly 50 percent.24

Disproportionate  
Application of the FCA to  
the Health Care Industry

“�What�is�striking�and�unsettling,�however,� 
is�the�degree�to�which�the�percentage� 
of�FCA�fines�and�penalties�levied�against� 
health�care�entities�outweighs�and� 
outpaces�health�care�spending.”
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Second, and perhaps more 
notably, qui tam relators 
proportionately bring a 
much larger number of 
health care cases than the 
federal government. Qui 
tam relators have strong 
financial incentives to bring 

FCA actions. As noted 
above, if the government 
intervenes and recovers 
proceeds from the action, 
the qui tam relator is 
entitled to 15 to 25 percent 
of the total recovery.26 If 
the government declines 

to intervene and the relator 
recovers proceeds from the 
action, the qui tam relator is 
entitled to 25 to 30 percent 
of the total recovery.27 Courts 
have long recognized that 
relators, as a class, are 
fundamentally different in 

Figure�1:�Federal�Health�Care�Program�Outlays�as�a�Percentage 
of�Total�Federal�Outlays�Versus�Health�Care-Related�Recoveries 

as�a�Percentage�of�Total�FCA�Recoveries�(1987-2021)23

Total FCA Recoveries  
(in millions)

Total Federal Outlays 
(in billions)
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kind from the government 
in that they are primarily 
motivated by prospects 
of financial recovery and 
not the public good.28 

The percentage of health 
care FCA actions initiated by 
the federal government has 

never exceeded 50 percent.29  
In fact, while health care 
cases have averaged 61.2 
percent of all FCA actions 
brought by qui tam relators 
since 1987, they have 
averaged only 22.6 percent 
of FCA actions initiated by 
the federal government.30

Were rampant fraud wholly, 
or even mostly, responsible 
for the massive share of 
FCA fines and penalties 
levied against the health 
care industry, one would 
expect to see not only a 
higher proportion of overall 
FCA claims brought, but 

Figure�2:�Health�Care-Related�Recoveries�as�a�Percentage� 
of�Total�FCA�Recoveries�Versus�Health�Care�FCA�Actions� 
as�a�Percentage�of�Total�FCA�Actions�Brought�(1987-2021)25

Total FCA Recoveries  
(in millions)

Total FCA Actions
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also significantly more 
government-initiated actions. 
To understand why the 
FCA has a disproportionate 
impact on the health care 
industry, it is therefore 
necessary to look to the 
structure of the statute itself.

Figure�3:�Health�Care�FCA�Actions�as�a�Percentage�of�Non-Qui�Tam  
FCA�Actions�Brought�Versus�Health�Care�FCA�Actions�as�a� 
Percentage�of�Qui�Tam FCA�Actions�Brought�(1987-2021)31

“�Courts�have�long�recognized�that�relators,�as�
a�class,�are�fundamentally�different�in�kind�
from�the�government�in�that�they�are�primarily�
motivated�by�prospects�of�financial�recovery�
and�not�the�public�good.”

Non-Qui Tam FCA Actions Qui Tam FCA Actions
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One aspect of the health care industry renders it particularly vulnerable 
to large and unfair penalties under the FCA: the large volume of Medicare 
and Medicaid claims, especially claims for relatively low dollar amounts. 
In FY 2021, Medicare Administrative Contractors (MACs) processed 
around 1.1 billion Medicare claims on behalf of the Centers for Medicare  
& Medicaid Services (CMS).32 

A single hospital may 
submit tens of thousands of 
Medicare claims every year.  
Medicare and Medicaid 
law and regulation are 
notoriously complex, and if 
a hospital makes even one 
small error consistently, the 
hospital can easily incur 
millions of dollars’ worth 
of mandatory penalties.33 
A physician office visit 
may generate a claim of 
$120, but if a relator or 
the government believes 
that the visit was not 
medically necessary, that 
single visit may currently 
generate a civil penalty of 
$11,803. That, of course, 

is in addition to the treble 
damages that would result.

Because of the way that 
the FCA is structured, it is 
our small community and 
rural hospitals, physician 
practices, skilled nursing 
facilities, and other health 
care entities who must 
shoulder disproportionate, 

unfair, and potentially 
ruinous penalties. 
Judgments and settlements 
bring hospitals and other 
health care entities to the 
brink of bankruptcy and 
effectively put them out of 
business.34 It is worth noting 
that these penalties can 
have devastating effects on 
an industry that is, in large 

Structure of the Health 
Care Industry and Claims 
Submission Process

“�Because�of�the�way�that�the�FCA�is�structured,�
it�is�our�small�community�and�rural�hospitals,�
physician�practices,�skilled�nursing�facilities,�
and�other�health�care�entities�who�must�
shoulder�disproportionate,�unfair,�and�
potentially�ruinous�penalties.”

8 | U.S. Chamber of Commerce Institute for Legal Reform 



U.S. Chamber of Commerce Institute for Legal Reform  |  9

percentage, nonprofit.  
For example, as of 
2022, 2,960 of the 5,139 
nonfederal hospitals 
in the country are 
nonprofit hospitals—
nearly two-thirds.35 

In addition, in practice, 
very few FCA cases go to 
trial. A review of the few 
FCA health care cases that 
result in judgment rather 
than settlement confirms 
that the per-claim amount 
of actual damages is 
frequently far less than even 
the minimum mandatory 
penalty.36 Because massive 
civil penalties may be 
imposed when little actual 

damages are sustained, 
an FCA plaintiff can easily 
leverage health care cases 
where little harm occurs 
into substantial settlements.  
As the U.S. District Court 
for the Northern District 
of Mississippi recently 
recognized, “if FCA plaintiffs 
with even factually weak 
claims are able to threaten 
[health care entities] 

with staggering sums in 
mandatory penalties in the 
event that liability is found 
by a jury, then this will 
give them great leverage 
to compel settlements 
on unjust terms.”37 

Given the dynamic, it is 
not surprising that the 
health care industry bears 
disproportionately the  
brunt of FCA actions. 

“�A�review�of�the�few�FCA�health�care�cases�
that�result�in�judgment�rather�than�settlement�
confirms�that�the�per-claim�amount�of�actual�
damages�is�frequently�far�less�than�even�the�
minimum�mandatory�penalty.”
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The anomaly of the disproportionate impact of FCA  
recoveries on the health care industry is unlikely to be redressed 
by courts and instead will require a legislative remedy.

Case Law Does  
Not Appear to 
Provide a Remedy
The Eighth Amendment 
provides that “[e]xcessive 
bail shall not be required, 
nor excessive fines imposed, 
nor cruel and unusual 
punishments inflicted.”38  
The Supreme Court has 
held that “[t]he Excessive 
Fines Clause limits the 
government’s power to 
extract payments, whether 
in cash or in kind, as 
punishment for some 
offense.”39 Although the 
Eighth Amendment could 
potentially apply to address 
the disparate impact the 
FCA has on the health 
care industry, courts, for 
the most part, have been 

reluctant to apply the Eighth 
Amendment to address 
this issue. The Eleventh 
Circuit’s recent decision in 
U.S. ex rel. Yates v. Pinellas 
Hematology & Oncology 40 
illustrates this issue.

In Yates, the jury found 
that defendant Pinellas 
Hematology & Oncology 
P.A., which operated a 
clinical laboratory, violated 
the FCA on 214 occasions, 
and that the United States 
had sustained merely 
$755.54 in damages.41 
This amounted to actual 
damages of only $3.53 per 
claim. Following that verdict, 
however, the district court 
imposed civil penalties of 
$1,177,000, or $5,500 for 
each of the 214 violations—

the minimum civil penalty 
that could be imposed 
under the law during the 
relevant time period.42

The court in Yates ruled 
that the imposition of civil 
penalties did not run afoul 
of the Eighth Amendment 
prohibition on excessive 
fines.43 In Yates, the court 
conceded that a judgment 
of $1.177 million based on 
$755.54 in actual damages 
“may raise an eyebrow.”44 
But the court felt powerless 
to act under the Eighth 
Amendment because the 
“district court here imposed 
the lowest-possible statutory 
penalty of $5,500 for all of 
the 214 violations and treble 
damages are mandated 
by the FCA” and thus  

Correcting the Discriminatory 
Impact of FCA Civil  
Penalties on Health Care
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“no matter the perspective, 
the monetary award imposed 
represents the lowest 
possible sanction under the 
FCA.”45 The court noted that 
penalties falling below the 
maximum statutory fines 
for a given offense receive 
a strong presumption 
of constitutionality.46

Proposed 
Legislative Fix 
so That FCA Is 
Equitably Applied
Congress can and should 
reform the FCA’s civil 
penalty provision so that 
it can be applied more 
equitably, does not have a 
disproportionately negative 
impact on the health care 
industry and other industries 
that may be faced with 
small dollar claims, and 
does not foster FCA abuse 
by encouraging private 
plaintiffs, and counsel, 
to target the health care 
and other industries.

Currently, the FCA 
provides in relevant part:  

Liability for Certain Acts.— 

  (1) In general.—Subject  
to paragraph (2), any 
person who—[commits a 
violation of this section]  
is liable to the United 
States Government for 
a civil penalty of not 
less than $5,000 and 
not more than $10,000, 
as adjusted by the 
Federal Civil Penalties 
Inflation Adjustment Act 
of 1990, … plus 3 times 
the amount of damages 
which the Government 
sustains because of the 
act of that person.47

As a fix, the following 
italicized language can 
be added to the FCA:

  (1) In general.—Subject  
to paragraph (2), any 
person who—[commits a 
violation of this section]  
is liable to the United 
States Government for a 
civil penalty of not less 
than $5,000 and not 
more than $10,000, as 
adjusted by the Federal 
Civil Penalties Inflation 
Adjustment Act of 1990 
… unless the amount 
of damages which the 
Government sustains 

because of the act of 
that person is an amount 
less than $5,000, in 
which case the maximum 
civil penalty shall be no 
greater than the amount 
resulting from the act of 
that person, plus 3 times 
the amount of damages 
which the Government 
sustains because of the 
act of that person.

Alternatively, maintaining 
this same principle, 
but rearranging the 
statutory language in 
a clearer fashion, the 
provision could read:

  Subject to paragraph 
(2), any person who—
[commits a violation 
of this section] is liable 
to the United States 
Government for a civil 
penalty, plus 3 times 
the amount of damages 
which the Government 
sustains because of the 
act of that person. If the 
amount of damages which 
the Government sustains 
because of the act of 
that person is less than 
$5,000, the maximum 
civil penalty shall be no 
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greater than the amount 
resulting from the act of 
that person. If the amount 
of damages which the 
Government sustains 
because of the act of 
that person is equal to 
or exceeds $5,000, the 
maximum civil penalty 
shall be not less than 
$5,000 and not more than 
$10,000, as adjusted by 
the Federal Civil Penalties 
Inflation Adjustment Act of 
1990 (28 U.S.C. 2461 note; 
Public Law 104–410 [1]).

Either of these proposed 
reforms to the per claim 

penalty provision of the FCA 
will ensure that the statute is 
applied more equitably while 
still imposing a significant 
penalty for violations 
of the Act. In cases like 
Yates, where damages do 
not exceed $5,000, the 
United States still would 
be authorized to obtain 
what, in essence, would be 
quadruple damages: the 
treble damages authorized 
in the FCA plus an additional 
civil penalty of $755, the 
total amount the government 
paid on all claims. Such 
a reform would ensure 
that the FCA operates in a 

remedial fashion, that those 
operating in the health care 
and other sectors are not 
inappropriately targeted in 
the hope that the potential 
imposition of massive civil 
fines will compel them 
to settle weak actions, 
and that the plaintiff’s 
ultimate recovery is not 
grossly disproportionate 
to the actual damages the 
government sustains.

“�Such�a�reform�would�ensure�that�the�FCA�operates�in�a�remedial�
fashion,�that�those�operating�in�the�health�care�and�other�sectors�are�
not�inappropriately�targeted�in�the�hope�that�the�potential�imposition�
of�massive�civil�fines�will�compel�them�to�settle�weak�actions,�and�that�
the�plaintiff’s�ultimate�recovery�is�not�grossly�disproportionate�to�the�
actual�damages�the�government�sustains.”
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Conclusion

For decades, the health 
care industry has been 
disproportionately 
impacted by the FCA. 
Because of its primarily low 
dollar amount per-claim 
payment structure, it has 
been unfairly targeted in 
FCA actions. Plaintiffs 
can leverage, on many 
occasions, weak allegations 
to obtain a settlement 
because of the massive, 
disproportionate amount of 
mandatory civil penalties 
they can potentially obtain 
if the case proceeds to trial. 
Courts are largely powerless 
to act. Thus, legislative 
reform is needed to level  
the playing field.  

Such reform will ensure that 
FCA settlements are based 
upon the merits, rather than 
the result of unfair leverage 
created by the application of 
mandatory civil penalties to 
an industry whose payment 
structure renders it unfairly 
susceptible to massive and 
devastating recoveries. 
Reform is also needed 
to protect a vulnerable 

industry comprised of 
a significant number of 
non-profit enterprises that 
furnish a substantial amount 
of charity care, which 
otherwise may cease to  
exist, convert to for-profit 
status, or be required to 
curtail services if current 
FCA litigation trends 
continue without appropriate 
legislative reform. 

“�Such�reform�will�ensure�that�FCA�settlements�
are�based�upon�the�merits,�rather�than�
the�result�of�unfair�leverage�created�
by�the�application�of�mandatory�civil�
penalties�to�an�industry�whose�payment�
structure�renders�it�unfairly�susceptible�
to�massive�and�devastating�recoveries.”
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