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Introduction

At the same time that globalization has increased the 
frequency of transnational litigation, new tactics from 
the U.S. plaintiffs’ bar have dramatically increased 
the stakes of foreign judgments for U.S. companies.1 
Several recent high-profile cases involving both 
plaintiffs and judgments emanating from outside the 
United States have demonstrated the effectiveness of 
the plaintiffs’ bar’s political pressure and manipulation 
of the legal processes in certain foreign countries. 
These tactics, in turn, can have a significant impact on 
judgment recognition litigation in the United States. 
While these are not uniquely American problems, the 
prominence of American multinational corporations 
and the resourcefulness of U.S. legal practitioners 
make these issues exceptionally important to U.S. 
corporations.2 And because many of these foreign 
judgments emanating from politicized and corrupt 
environments are intended to, and do, end up in 
litigation in the United States, a searching and realistic 
scrutiny by U.S. courts is imperative.

A prime example of this new type of abusive litigation 
is Osorio v. Dole Food Co.,3 and the Nicaraguan 
litigation that gave rise to the recognition and 
enforcement lawsuit here in the United States. The 
$97 million Nicaraguan judgment at issue in Osorio 
resulted from a special Nicaraguan law, which 
evidence suggests U.S. plaintiffs’ lawyers coordinated 
with Nicaraguan attorneys and political officials to 

pass.4 This “Special Law 364” discriminated against 
specifically targeted foreign companies, including 
Dole Food Company, Inc. and The Dow Chemical 
Company, by creating an irrefutable presumption 
of causation, imposing minimum damages amounts 
far in excess of anything ever seen in Nicaraguan 
law, and presuming the defendants’ guilt.5 Following 
the enactment of Law 364, over 10,000 Nicaraguan 
plaintiffs filed in excess of 200 lawsuits in Nicaragua.6 
Eventually, U.S. plaintiffs’ lawyers and their Nicaraguan 
allies secured over $2 billion in Nicaraguan judgments 
against Dole Food Company, Inc. and a handful of other 
multinational companies.7 U.S. plaintiffs’ lawyers then 
began bringing recognition and enforcement suits in 
the United States seeking to recognize the Nicaraguan 
judgments and arguing that U.S. courts were obligated 
to recognize the foreign judgments, that they were 
barred from considering whether Nicaragua afforded 
fair and impartial tribunals, and that U.S. courts could 
not consider whether defendants were deprived “of 
any meaningful opportunity to contest the essential 
allegation against them,” because, they asserted, doing 
so would offend principles of “comity.”8 

To date, every U.S. court that has had occasion to 
consider the bona fides of these Nicaraguan judgments 
has refused to recognize them, often noting their 
unfair, and even abusive, provenance.9 Rather than 
highlighting a need to “defer to” or rubber-stamp such 
foreign judgments, Osorio demonstrates that “a judicial 
safety valve is needed for cases such as [Osorio], in 
which a foreign judgment violates international due 
process, ‘works a direct violation of the policy of our 
laws, and does violence to what we deem the rights 
of our citizens.’”10 Indeed, under such circumstances, 
the “real injustice would be in recognizing [the] 
judgment,” and its enforcement would, among other 
things “undermine public confidence in the tribunals 
of this state, in the rule of law, in the administration 
of justice, and in the security of individuals’ rights 
to a fair judicial process.”11 Osorio (and similar cases 
discussed in this article) confirm that while principles 

Several recent high-profile cases involving 
both plaintiffs and judgments emanating from 
outside the United States have demonstrated 

the effectiveness of the plaintiffs’ bar’s 
political pressure and manipulation of the legal 

processes in certain foreign countries.
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of comity may permit foreign judgment recognition 
under the right circumstances, they prohibit 
such recognition when it would work violence to 
fundamental domestic laws and policies.12 A court’s 
recognition analysis is—and must always be—informed 
by the rights secured to all U.S. citizens by the U.S. 
Constitution, and in particular that of due process, 
which a U.S. court may no more violate by recognizing 
and domesticating a foreign judgment than it could 
render such a fundamentally defective judgment in the 
first instance.13 

Despite this, some commentators have argued 
that—contrary to these principles—a court’s refusal 
to recognize foreign judgments on the ground that 
it would violate the U.S. Constitution represents 
a lamentable “America-centric” approach to the 
recognition and enforcement of foreign judgments.14 
Indeed, they have gone so far as to suggest that U.S. 
courts are actually “exporting the Constitution” when 
they refuse to recognize or enforce a foreign judgment 
that violates the U.S. Constitution.15 Perhaps worse, 
recently some U.S. judicial decisions have been held 
out by transnational litigants as standing for the 
proposition that state recognition statutes permit 
recognition of foreign judgments that violate federal 
and state constitutions.16 

But these arguments distort the proper understanding 
of U.S. jurisprudence. Not only do they run contrary 
to longstanding precedent and legal scholarship, but 
they are premised on a fundamental misunderstanding 
of U.S. recognition and enforcement jurisprudence, 
the territorial limits of sovereignty, the meaning 
of “comity,” and the internationally recognized 
significance of the constitutions and domestic laws 
of sovereigns within their own territory.17 Comity 
does not “obligate a country to waive its basic 
constitutional principles,” but rather forbids it.18 As 
courts throughout the world have recognized, where a 
foreign judgment contradicts constitutional principles, 
policies, or individual rights under the protection of 

the domestic court, recognition of a foreign law or 
judgment can—and should—be denied.19 Our nation’s 
courts—like those of many other sovereigns—are, after 
all, subject to the constraints imposed by the governing 
constitution, and at most comity requires balancing the 
interests of foreign sovereigns with those of the forum 
and its citizens—it never requires blind enforcement of 
foreign law regardless of whether enforcement vitiates 
fundamental domestic principles or regardless of the 
cost to the individual rights under the protection of the 
domestic court.20 This follows directly from the United 
States’ basic constitutional structure, and is necessary to 
give voice to fundamental constitutional principles when 
they are most urgently needed. 

 

This article demonstrates why comity—when properly 
understood—requires that U.S. courts deny recognition 
and enforcement to foreign judgments that violate the 
U.S. Constitution and other deeply rooted domestic 
principles. Adhering to these constitutional norms and 
the fundamental protections afforded by domestic law 
in the recognition context does not place U.S. courts 
outside the global mainstream, but quite the contrary. 
The notion that “comity” could somehow render a 
nation’s most fundamental domestic laws a nullity 
is untenable, and courts around the world regularly 
deny recognition to foreign laws or judgments that 
do violence to the rights of their citizens or otherwise 
violate fundamental domestic laws.21 This is a principle 
that flows “from the right and duty of every nation to 
protect its own subjects against injuries resulting from 

Despite this, some commentators have argued 
that—contrary to these principles—a court’s 

refusal to recognize foreign judgments on the 
ground that it would violate the U.S. Constitution 

represents a lamentable “America-centric” 
approach to the recognition and enforcement of 

foreign judgments.
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the unjust and prejudicial influence of foreign laws; 
to refuse its aid to carry into effect any foreign laws, 
which are repugnant to its own interests and polity.”22 
In the context of today’s transnationally litigious world, 
U.S. companies and courts ignore this basic precept at 
their increasing peril, especially given the new breed 
of fundamentally unfair judgments that are the product 
of highly charged, politicized, and discriminatory 
proceedings overseas.23 Indeed, now—more than 
ever—it is essential that courts understand recognition 
and enforcement jurisprudence and not be misled into 
weakening and reducing the protections guaranteed by 
the U.S. Constitution through state recognition statutes 
and imprudent interpretations of comity. 

I.  The New Era of Transnational   
Litigation

Traditionally, the United States has been among the 
most preferred jurisdictions for plaintiffs from a global 
perspective.24 Contingent-fee arrangements, strict 
liability rules, large jury awards, and the availability 
of punitive damages attracted a staggering amount 
of lawsuits in the latter half of the 20th century.25 And 
if a plaintiff could satisfy jurisdictional requirements 
and convince a court that the forum was not too 
inconvenient, filing suit in the United States was an 
enticing option, regardless of where the claimed injury 
supposedly occurred.26 U.S.-based suits are all the 
more attractive because of the substantial number of 
multinational corporations holding significant assets in 
the United States.27

Transnational litigation filed in U.S. courts has placed 
substantial burdens on U.S. courts and defendants, 
and has presented challenges to the truth-seeking 
process by often putting critical evidence beyond the 
compulsory power of the courts, making potentially 
dispositive evidence difficult—if not impossible—
to access.28 For example, in Tellez v. Dole Food 
Co. and Mejia v. Dole Food Co., the court found 

discovery was arduous, costly, and inherently limited 
for several reasons.29 First, there was “no formal 
process by which th[e] Court [could] enforce orders 
to compel discovery from a resident of Nicaragua.”30 
Thus, although the court sought the assistance of 
the plaintiffs’ attorneys, the Nicaraguan attorneys 
simply refused to cooperate in discovery.31 Second, 
some plaintiffs’ attorneys/agents, by means of direct 
threats, created an atmosphere of intimidation and 
fear preventing witnesses from coming forward 
voluntarily or safely with information.32 There were 
even threats against Dole investigators making it 
unsafe to continue to collect evidence in Nicaragua.33 
Under the best circumstances these conditions alone 
can make it impossible to have a fair trial. If foreign 
plaintiffs try to leverage these conditions during trial, 
as the Court explained in Tellez, the misconduct can 
be “so widespread and pervasive” that it becomes 
“impossible to determine, in accordance with the fair 
application of law, what the truth is and who should 
prevail on the merits in th[e] controversy.”34 

 

 
 
But a new—and more complex—problem is on the 
rise. While the availability of punitive damages and 
other plaintiff-friendly laws still attract significant U.S. 
litigation (transnational or otherwise),35 the difficulties 
of litigating in the United States, including successful 

Transnational plaintiffs have made clear that, 
whether or not the multinational corporations 

targeted by these types of suits maintain 
significant assets in the jurisdictions where 

laws and courts can be manipulated against 
these companies, they will nevertheless pursue 

litigation in the forum that best suits their 
agenda and subsequently bring recognition and 
enforcement actions where the corporate assets 

are located—typically the United States.
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forum non conveniens motions by defendants, have 
motivated certain litigants to seek an easier path 
to favorable and sizeable verdicts.36 Plaintiffs have 
turned to filing suits in countries where they are not 
“hampered” with U.S. laws, or where they can target 
corrupt or manipulable systems, sometimes going 
so far as seizing upon and perhaps orchestrating the 
passage of laws that discriminate against foreigners, 
multinationals, or even U.S. citizens in particular.37 

Transnational plaintiffs have made clear that, whether 
or not the multinational corporations targeted by 
these types of suits maintain significant assets 
in the jurisdictions where laws and courts can be 
manipulated against these companies, they will 
nevertheless pursue litigation in the forum that best 
suits their agenda and subsequently bring recognition 
and enforcement actions where the corporate assets 
are located—typically the United States.38 If executed 
properly, this strategy can provide plaintiffs with easier 
access to multinational corporations’ “deep pockets”—
without requiring them to overcome most of the 
truth-seeking barriers to judgment that merits-based 
U.S. litigation presents. Furthermore, this strategy 
has special attraction because the United States 
has traditionally been receptive to the recognition 
of foreign judgments.39 As a result, in the last few 
decades, there has been a significant increase in the 
number of actions seeking recognition and enforcement 
of foreign judgments in the United States.40

At its most extreme, those seeking to represent 
transnational plaintiffs can find a jurisdiction in 
which corruption and/or general judicial and political 
dysfunction will virtually guarantee them a favorable 
verdict—regardless of the evidence.41 Thus, for 
example, in Osorio v. Dole Food Co., the judgment, 
in the words of the U.S. district court, “purport[ed] 
to establish facts that do not, and cannot, exist in 
reality. As a result, the law under which this case 
was tried stripped Defendants of their basic right in 
any adversarial proceeding to produce evidence in 

their favor and rebut the plaintiffs’ claims.”42 Once 
such a “judgment” is secured, it is simply a matter of 
persuading one U.S. court to recognize and enforce 
it, which foreign plaintiffs regularly argue that U.S. 
courts are obligated to do absent the most  
extreme circumstances.43 

 

The very design of this new breed of transnational 
litigation threatens to circumvent the full and fair 
adversary proceeding, poses a grave threat to 
the constitutional rights of American citizens and 
corporations, and puts effective globalization in 
jeopardy.

 

II.  Challenges Posed by the New 
Transnational Litigation for 
Recognition and Reinforcement

The increase in suspect foreign judgments being 
imported into the United States underscores the 
importance of a proper application of recognition and 
enforcement standards. In general, the contours are 
clear enough: “No law has any effect, of its own force, 
beyond the limits of the sovereignty from which its 
authority is derived,” and the “extent to which the 
law of one nation, as put in force within its territory, 
whether by executive order, by legislative act, or by 
judicial decree, shall be allowed to operate within 
the dominion of another nation, depends upon what 
our greatest jurists have been content to call ‘the 
comity of nations.’”44 When confronted by manipulated 
“judgments” from judicially weak or corrupt foreign 

At its most extreme, those seeking to represent 
transnational plaintiffs can find a jurisdiction in 
which corruption and/or general judicial and 

political dysfunction will virtually guarantee them 
a favorable verdict—regardless of the evidence.
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countries, application of these general principles 
according to the constitutional protections that U.S. 
courts are obligated to guarantee to all litigants  
is essential. 

Under traditional U.S. jurisprudence, recognition 
can be accorded only to a foreign country judgment 
that “grants or denies recovery of a sum of money” 
(not a tax, fine, penalty or criminal judgment).45 In 
addition, courts are prohibited from recognizing 
a foreign country judgment if “the judgment was 
rendered under a judicial system that does not provide 
impartial tribunals or procedures compatible with the 
requirements of due process of law”or the foreign 
court did not have jurisdiction over the defendant.46 
Finally, a court need not recognize a foreign country 
judgment if “the defendant in the proceeding in the 
foreign court did not receive notice of the proceeding 
in sufficient time to enable the defendant to defend”; 
“the judgment was obtained by fraud”; “the judgment 
or the [cause of action] . . . on which the judgment is 
based is repugnant to the public policy of this state 
or of the United States”; “the judgment conflicts 
with another final and conclusive judgment”; “the 
proceeding in the foreign court was contrary to an 
agreement between the parties”; “the foreign court 
was a seriously inconvenient forum for the trial of the 
action”; “the judgment was rendered in circumstances 
that raise substantial doubt about the integrity of the 
rendering court with respect to the judgment”; or “the 
specific proceeding in the foreign court leading to the 
judgment was not compatible with the requirements of 
due process of law.”47 

Thus, for example, in Bank Melli Iran v. Pahlavi, 58 
F.3d 1406, 1408, 1413 (9th Cir. 1995), two Iranian 
banks served the sister of the former Shah of Iran 
(“Pahlavi”) by publication in Iran and obtained default 
judgments against her totaling $32,000,000. The 
banks instituted an action in California to enforce 
the judgments pursuant to the Algerian Accords and 
the California Uniform Foreign Money-Judgments 

Recognition Act. In response, Pahlavi explained that 
she “could not expect fair treatment from the courts 
of [the foreign sovereign], could not personally appear 
before those courts, could not obtain proper legal 
representation in [the foreign state], and could not 
even obtain local witnesses on her behalf.” As the 
Ninth Circuit explained in denying recognition to 
the Iranian judgment, “[t]hose are not mere niceties 
of American jurisprudence. They are ingredients of 
‘civilized jurisprudence.’ They are ingredients of basic 
due process.” 

Likewise, in Bridgeway Corp. v. Citibank, 45 F. Supp. 2d 
276, 281-82 (S.D.N.Y. 1999), aff’d 201 F.3d 134 (2d Cir. 
2000), a Liberian corporation sued Citibank in Liberia 
over a deposit liability, and obtained orders from the 
courts effectively requiring Citibank to pay Bridgeway 
twice for the same deposit liability. After Bridgeway 
secured the unfair judgment in Liberia, it filed suit 
in New York to have the judgment recognized and 
enforced in the United States, where it could attach 
or otherwise access Citibank’s assets. After Citibank 
demonstrated that Liberia failed to afford fair and 
impartial tribunals or procedures compatible with due 
process of law, the New York court refused to recognize 
the judgment and the Second Circuit affirmed.48 

Franco v. Dow Chem. Co., No. CV 03-5094 NM, 2003 
WL 24288299, at *3-4 (C.D. Cal. Oct. 20, 2003) and 
Osorio v. Dole Food Co., 665 F. Supp. 2d 1307, 1324, 
1351 (S.D. Fla. 2009), aff’d sub nom. Osorio v. Dow 
Chem. Co., 635 F.3d 1277 (11th Cir. 2011), both cases 
arising out of Nicaragua in the last ten years, present 
even more egregious examples of cases arising out 
of circumstances rife with corruption and blatant 
attempts to import wholly unfair and improper 
“judgments” into U.S. courts. 

In Franco, in May 2003, U.S. counsel for Nicaraguan 
plaintiffs filed an action seeking recognition of a 
$489 million judgment based on a “suspect” notary 
affidavit from Nicaragua, which was later proven to be 



8

Confronting the New Breed of Transnational Litigation: Abusive Foreign Judgments

U.S. Chamber Institute for Legal Reform

a falsified document.49 The U.S. district court granted 
defendants’ motion to dismiss, finding that two of 
the defendants were not parties to the judgment in 
Nicaragua and that the Nicaraguan court lacked  
personal jurisdiction over the third defendant.50 In 
the related case, Shell Oil Co. v. Franco, the U.S. 
district court held that the Nicaraguan court lacked 
personal jurisdiction over Shell Oil, and granted 
declaratory relief preventing the recognition and 
enforcement of the Nicaraguan judgment in the 
United States.51 Ultimately, after extensive special 
master proceedings, in July 2010, two U.S. lawyers in 
the Dow Franco action were suspended by the Ninth 
Circuit for making false representations “knowingly, 
intentionally, and recklessly” in connection with their  
appeal of that ruling.52 

Osorio, already mentioned as an example of an abusive 
foreign judgment, grew out of a $97 million judgment 
issued against, among others, Dole Food Company, 
Inc. in Nicaragua, based on a special Nicaraguan law 
(Law 364) that “deliberately tilt[ed] the scales of justice 
in the plaintiffs’ favor” by “unfairly discriminat[ing] 
against a handful of foreign defendants with 
extraordinary procedures and presumptions found 
nowhere else in Nicaraguan law.”53 Among its more 
onerous provisions, Law 364 requires a defendant to 
deposit approximately $15 million simply to appear 
and defend itself; imposes conclusive presumptions 
of guilt, causation, and minimum damages that far 
exceeded anything else found in Nicaraguan law; 
mandates a special summary proceeding that totals 
14 days from complaint to judgment; and retroactively 
strips protections afforded to defendants by applicable 
statutes of limitation.54 Ultimately, the court held 
that, in addition to suffering from several other 
insurmountable defects, Law 364 and the Nicaraguan 
judicial system did not afford procedures compatible 
with international due process and that the Nicaraguan 
judicial system did not have impartial tribunals.55 
 

III.  Neither Comity nor  
International Law Renders the 
United States Constitution a 
Nullity in the Recognition and 
Enforcement Context

As the above cases demonstrate, U.S. courts have largely 
denied recognition and enforcement to foreign judgments 
that either contravene international standards and/or 
run afoul of U.S. constitutional principles.

56
 Nevertheless, 

in the recognition and enforcement context, some 
scholars and litigants argue that consideration of 
U.S constitutional principles (as opposed to merely 
international ones) amounts to an improper “exporting 
[of] the Constitution,” or an example of American 
parochialism.

57
 This is incorrect.58 More importantly, 

such arguments are predicated on the demonstrably 
false assumption that U.S. courts can ignore the U.S. 
Constitution when deciding to give the full force and 
effect of a U.S. judgment to a foreign judgment, despite 
the fact that they cannot do so when rendering their 
own judgments or deciding whether to recognize and 
enforce sister state judgments.59

 
A.  Upholding the U.S. Constitution Is Not 

a Sign of “American Parochialism”

There are two arguments commonly advanced by those 
who suggest that U.S. constitutional standards should 
not play a role in U.S. recognition and enforcement 
cases, one that tries to characterize judgment 
recognition and enforcement as something less than 
state action and another that argues that a corporation 
that does business outside of the United States 
implicitly “contracts” away constitutional protections 
(in the foreign country and the United States). Recently, 
litigants have started to breathe life into these and 
similar arguments by urging courts to “rubber stamp” 
foreign judgments.60 Specifically, they have argued 
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that the Recognition Act precludes U.S. courts from 
inquiring into whether the specific proceedings that 
gave rise to the foreign judgment actually violated due 
process.61 Instead, they argue that U.S. courts are only 
permitted to look at the foreign system as a whole, and 
only where a judgment debtor can show that an entire 
foreign system fails to afford procedures compatible 
with due process can the debtor block recognition on 
due process grounds and argue that international due 
process replaces U.S. due process for the purpose of a 
recognition and enforcement inquiry.62 None of these 
arguments has merit.

1. State Action 

First, some argue that recognition and enforcement of 
a foreign judgment by a U.S. court does not constitute 
“state action” implicating the Constitution,63 and 
therefore U.S. constitutional protections are not 
triggered.64 But this argument evaporates in light 
of cases like Lugar v. Edmondson Oil.65 In Lugar, 
Edmonson Oil filed suit to recover on a debt it 
was owed, and sought prejudgment attachment 
of petitioner’s property on that debt.66 A writ of 
attachment was issued ex parte and a hearing was 
held thirty-four days later, during which the state 
trial judge dismissed the attachment.67 Petitioner 
subsequently filed a complaint alleging that Edmonson 
Oil had acted jointly with the State in depriving him of 
his property without due process.68 The Supreme Court 
held that the “petitioner was deprived of his property 
through state action.”69 The Court noted that it “has 

consistently held that constitutional requirements of 
due process apply to garnishment and prejudgment 
attachment procedures whenever officers of the State 
act jointly with a creditor in securing the property in 
dispute. . . . Necessary to that conclusion is the holding 
that private use of the challenged state procedures 
with the help of state officials constitutes state action 
for purposes of the Fourteenth Amendment.”70 

Thus, when a court takes a foreign judgment with “no 
force or effect” in the United States and enters an order 
converting it to a U.S. judgment, giving it the full force 
and effect of a U.S. judgment and the judgment creditor 
the legal title to seize, garnish, and/or attach the property 
of the judgment debtor—including the commensurate 
enforcement power that comes with it—it is taking state 
action, consistent with the holding in Lugar.

2. Contract Theory 

The second argument often advanced by those who 
seek to minimize the Constitution’s relevance in 
recognition proceedings is that a corporation that 
elects to operate outside of U.S. borders effectively 
contracts away any protections guaranteed by the 
U.S. Constitution.71 Using a fiction of consent based 
on the judgment debtor’s contacts with the foreign 
sovereign, some argue that Americans who travel 
abroad have simply entered into a contract to be 
governed by the foreign laws of the nations where 
they do business.72 They then argue that under this 
contract theory, a foreign court’s judgment is no 
different than a U.S. court’s judgment enforcing a 
contract that involves surrender of a constitutional 
right. But even assuming arguendo that the fiction 
of consent/fictional contract approach is correct,73 
the argument is unconvincing, and the notion that 
U.S. corporations tacitly agree to waive all U.S. 
constitutional guarantees within U.S. borders when 
they elect to do business abroad turns fundamental 
concepts of sovereignty and domestic law on its head.

Specifically, [litigants] have argued that the 
Recognition Act precludes U.S. courts from 

inquiring into whether the specific proceedings 
that gave rise to the foreign judgment actually 

violated due process.
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Few would dispute that an individual or company 
that elects to do business in a foreign country—for 
example Italy, Egypt, or Singapore—under the right 
circumstances can vest the courts of that country 
with jurisdiction and may be subject to suit based on 
violation of the local law. And one could argue that such 
an individual or company should reasonably expect that 
any assets he brings to that jurisdiction may be seized 
by the local courts if a judgment is ultimately entered 
against him and upheld in that nation’s courts—whether 
or not he believes he was treated properly. But it does 
not follow that this individual or company has also 
consented with respect to or on behalf of U.S. courts 
to recognize and enforce foreign laws and judgments 
in the United States regardless of whether those 
judgments violate U.S. domestic laws and/or policies 
simply because a U.S. citizen may have done business in 
that foreign nation.74

First, it is doubtful whether a person could bindingly 
consent to violations of such basic constitutional rights, 
and even more doubtful that consent could be given 
on behalf of the U.S. court that is tainted by enforcing 
such judgments.75 Second, even assuming consent of 
such a variety is possible, surely it cannot be implied. 
“Constructive consent is not a doctrine commonly 
associated with the surrender of constitutional rights.”76 
And third, it is difficult to see how two individuals could 
by contract obligate U.S. courts (or the United States) 
to recognize and enforce foreign laws and judgments 
that do violence to the constitutional order. Thus, 
for example, even if an American citizen contracted 
into slavery in Italy and could be subject to legal 
action in Italy’s courts if he breached his agreement, 
the judgment requiring him to return to slavery or 
compensate his “master” for breaching his agreement 
could not be forcibly recognized in the United States 
simply because the U.S. citizen elected to contract into 
slavery in Italy—even presuming it was lawful there. 

Nor does it solve the problem to argue that it is 
permissible to ignore the U.S. Constitution so long as a 

U.S. court denies recognition where international norms 
were violated. While violations of international law 
might be a reason to deny recognition, international law 
does not necessarily provide sufficient protection to the 
rights guaranteed by the U.S. Constitution—for example, 
the significant chilling of what the United States regards 
as important, constitutionally protected speech. No U.S. 
court would enforce a gag order in the United States 
that violated fundamental constitutional free speech 
protections simply because it is not prohibited by 
international law.77 

3.  State Recognition Statutes and  
the U.S. Constitution 

Finally, recent cases reflect an attempt by transnational 
judgment creditors to convince U.S. courts that U.S. 
courts are powerless to consider and afford the 
protections guaranteed by the U.S. Constitution.78 
Among other things, judgment creditors have argued 
that the Recognition Act precludes U.S. courts from 
inquiring into whether the specific proceedings that 
gave rise to the foreign judgment actually violated 
due process (maintaining that U.S. courts are only 
permitted to look at the foreign system as a whole 
and cannot consider the specific proceedings). They 
have also argued that U.S. courts cannot consider the 
requirements of U.S. due process, but can consider 
only what transnational plaintiffs are characterizing 
as less demanding “international due process” 
standards.79 But a careful analysis of these arguments 
reveals that they hinge on misunderstandings of U.S. 

While violations of international law might be 
a reason to deny recognition, international 
law does not necessarily provide sufficient 
protection to the rights guaranteed by the  

U.S. Constitution.
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jurisprudence and fail to address the revisions to the 
Model Recognition Act (“Model Act” or “Act”), which 
confirms that the Act does not foreclose case-specific 
inquiries into fairness and procedures compatible with 
due process. And more importantly, as discussed in 
section III.B, infra, regardless of how litigants seek 
to characterize state recognition statutes, U.S. courts 
are required to deny recognition and enforcement 
to foreign judgments where their recognition would 
violate the U.S. Constitution or other deeply rooted 
domestic principles—state statutes cannot and simply 
do not change this.80 

Transnational litigants that try to limit U.S. court 
analyses in recognition actions to considering 
whether a foreign system (as opposed to what 
happened in a particular case) is fair or afforded 
due process, typically rely on two basic premises. 
First, they focus on the fact that the 1962 version 
of the Model Act (and state laws based thereon) 
bar recognition of judgments produced in a foreign 
“system” that does not afford procedures compatible 
with due process;81 second, they characterize cases 
like Society of Lloyd’s v. Ashenden as standing for 
the proposition that U.S. courts cannot look at what 
happened in a specific case even if constitutional 
concerns are implicated by a recognition action. Both 
premises lack merit, as does the overarching legal 
argument they are offered in support of. 

With respect to the 1962 Model Act, The National 
Conference of Commissioners addressed this 
issue when they drafted the 2005 Model Act. The 
Commissioners expressly stated that the 2005 Act 
would not “depart from the basic rules or approach 
of the 1962 Act,” but was needed, in part, “to 
clarify and . . . expand upon the grounds for denying 
recognition in light of differing interpretations 
of those provisions in the current case law.”82 
Specifically, the 2005 Act added two new provisions 
for non-recognition, permitting recognition to be 
denied where: “the judgment was rendered in 

circumstances that raise substantial doubt about 
the integrity of the rendering court with respect to 
the judgment”; or where “the specific proceeding in 
the foreign court leading to the judgment was not 
compatible with the requirements of due process 
of law.”83 Thus, for example, under the 2005 Act, a 
court may deny recognition of a judgment where 
a judgment debtor is unable to show “that there 
has been such a breakdown of law and order in 
the particular foreign country that judgments are 
rendered on the basis of political decisions rather 
than the rule of law throughout the judicial system,” 
but can nevertheless prove “that for political reasons 
the particular party against whom the foreign-country 
judgment was entered was denied fundamental 
fairness in the particular proceedings leading to the 
foreign-country judgment.”84

Those who maintain that constitutionally-relevant 
case-specific inquiries are beyond the court’s reach 
because of state statutes that are still based on the 
1962 Model Act and/or the Seventh Circuit’s ruling in 
Society of Lloyd’s v. Ashenden are likewise incorrect.85 
The argument that U.S. courts cannot consider the 
requirements of U.S. due process in the recognition 
act context, but only what they claim are lesser 
standards imposed by “international due process” 
fares no better and fails for similar reasons. 

First, as the 2005 Model Act confirms, the updated 
Act clarified (rather than modified) existing law, 
and expressly states that courts can consider due 
process both at the systemic level and the case 
specific level.86 The Commissioners even expressly 
mentioned that determining whether the non-
recognition grounds apply “requires the forum 
court to look behind the foreign-country judgment” 
because there is a risk that “foreign-country courts 
will [not] follow procedures comporting with U.S. 
notions of fundamental fairness and jurisdiction or 
that those courts will [not] apply laws viewed as 
substantively tolerable by U.S. standards.”87 
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Nor does Ashenden (decided in 2000) change 
this point. In Ashenden, the Seventh Circuit was 
addressing whether to recognize an English 
judgment awarding money damages for the 
defendants’ failure to pay an assessment under a 
contract.88 The plaintiff filed suit in England pursuant 
to a forum selection clause binding the defendants 
to litigate in England under English law.89 In the 
English court, the defendants argued that two 
clauses in the contract would deny them due process 
if enforced. The first clause, the “pay now sue later” 
clause, prevented the defendants from exercising 
their right of set off against a claim of the plaintiff. 
Instead, the clause required that the defendants 
bring a separate suit. “The second clause, the 
conclusive evidence clause, makes [plaintiff’s] 
determination of the amount of the assessment 
conclusive in the absence of manifest error.”90 
Ultimately, the English court rejected the defendants’ 
arguments and entered judgment against the 
defendants, and the U.S. district court recognized  
the judgment.91 

Against this backdrop, the Seventh Circuit held that 
the Illinois Recognition Act (based on the 1962 version 
of the Model Act), which provided in pertinent part that 
a judgment could not be recognized if: “the judgment 
was rendered under a system which does not provide 
impartial tribunals or procedures compatible with the 
requirements of due process of law,” required that a 
court look at whether the system as a whole comported 
with due process and not undertake a potentially 
burdensome case-specific inquiry. While it is not 
difficult to see how a superficial reading of Ashenden is 
appealing to transnational judgment creditors seeking 
to side-step the fundaments of U.S. jurisprudence, 
a careful study of the decision makes clear that it 
cannot work the sea change in U.S. jurisprudence that 
transnational judgment creditors are peddling.

 
 
First, the court in Ashenden was interpreting the 1962 
version (not the 2005 version) of the Model Act, and 
it was doing so five years before the comments and 
corresponding revisions to the Model Act. As explained 
above, those comments and revisions clarify that the 
Model Act was never intended to be interpreted to 
prohibit courts from making a case specific inquiry. 

Second, Ashenden addresses only Illinois’ version 
of that Act (not constitutional claims or obligations 
operating outside of the state statute) and in fact the 
judgment debtors disclaimed any challenge to the 
constitutionality of the Act.92 

Third, the court in Ashenden explained that the 
judgment debtors had not provided any evidence 
to suggest that the particular proceeding they were 
challenging was incompatible with due process or 
otherwise improper. In contrast, courts applying state 
statutes implementing the 1962 version of the Model 
Act have made clear that evidence of due process 
violations in a specific proceeding gives rise to a 
basis for denying recognition under the Act.93 As the 
court explained in Films by Jove, Inc. v. Berov, “it is 
unnecessary to reach any broad conclusions as to the 
impartiality and essential fairness of the . . . system as 
a whole, [because] [p]laintiffs have produced specific 
evidence . . . of improprieties in the specific . . . court 
proceedings.”94 

Transnational litigants have also tried to use 
Ashenden to create a standard (the “international 
due process” standard) that they argue requires 
less than, and displaces, U.S. due process.95 This 

A careful study of the decision [in Ashenden] 
makes clear that it cannot work the sea 

change in U.S. jurisprudence that transnational 
judgment creditors are peddling.
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argument is typically based on out of context quotes 
from dicta in a portion of Ashenden. In Ashenden, 
the court explained that even if it were undertaking 
a case-specific due process inquiry that the judgment 
debtors in question would still fail, opining that the 
case-specific argument could not “possibly avail the 
defendants here” unless the approach required the 
foreign court to have adopted and employed “every 
jot and tittle of American due process,” something 
the court explained “no foreign court system has, 
to our knowledge, done” and which would mean it 
would be “sheer accident that a particular proceeding 
happened to conform in every particular to our 
complex understanding of due process.” In short, 
the court’s point in Ashenden was that it did not 
interpret the Illinois Act to require, as a prerequisite 
to recognition, proof that the foreign court operated 
exactly like an American court. 

Instead, relying on the Supreme Court’s decision in 
Hilton v. Guyot, the court in Ashenden suggested that 
the inquiry would be whether the foreign procedures 
were “fundamentally fair” and did not offend against 
“basic fairness.”96 This concept is what the court 
referred to as the “international concept of due 
process.” To the extent that Ashenden is read as 
completely displacing U.S. constitutional requirements 
in favor of the concept of “international due process,” 
this argument fails for several reasons. 

First, as previously explained, Ashenden did not 
address a constitutional challenge to the state 
recognition statute. Second, Ashenden was decided 
before the clarifying comments and modifications to the 
Model Act were implemented in 2005.97 And third, and 
most importantly, state recognition statutes do not and 
cannot displace the obligations imposed on courts by 
the U.S. Constitution or strip judgment debtors of the 
protections guaranteed to them by the Constitution, 
and Seventh Circuit has held time and again that state 
statutes cannot preempt federal law,98 and the Supreme 
Court recognized more than a century ago that while 

state courts could address recognition and enforcement 
issues through state law, that a guiding federal 
statute or country-specific treaties on recognition and 
enforcement are preferable.99 Moreover, in Ashenden 
the judgment debtors expressly consented to the very 
procedure they then tried to challenge, and the court 
even found that the challenged process did not violate 
international due process or domestic due process. 
Rather, the procedure was “the same procedure used 
by federal law.”100 

Finally, the judgment at issue in Ashenden arose out 
of a case from England, a “judicial system” the court 
described as “the very fount from which our system 
developed; a system which has procedures and goals 
which closely parallel our own.”101 As the court stressed, 
“[w]e need not consider what kind of evidence would 
suffice to show that a foreign legal system ‘does not 
provide impartial tribunals or procedures compatible 
with the requirements of due process of law’ if the 
challenged judgment had been rendered by Cuba, North 
Korea, Iran, Iraq, Congo, or some other nation whose 
adherence to the rule of law and commitment to the 
norm of due process are open to serious question . . . as 
England’s are not.”102 The point in Ashenden has been 
echoed by several other courts, including other federal 
courts asked to address English judgments in the series 
of cases involving the Society of Lloyd’s: “The origins 
of our concept of due process are English, and United 
States courts which have inherited major portions of 
their judicial traditions and procedure from the United 
Kingdom are hardly in a position to call the Queen’s 
Bench a kangaroo court. This court, in particular, has 
noted that ‘England is a forum that American courts 
repeatedly have recognized to be fair and impartial’. In 
short, ‘any suggestion that the English system of courts 
does not provide impartial tribunals or procedures 
compatible with the requirements of due process of law 
borders on the risible.’”103

As the Society of Lloyd’s cases highlight, transnational 
litigants are not trying to use British judgments 
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and English courts as a vehicle to work an end run 
around the merits-based inquiry demanded by U.S. 
jurisprudence. England’s system is the basis for 
our own system. This does not diminish or alter the 
obligations of U.S. courts to adhere to their obligations 
under the U.S. Constitution and assure that litigants’ 
rights are not violated through the recognition process; 
nor does it change the fact that the force and effect 
of foreign laws and judgments within the bounds of 
the United States are not ultimately determined by 
international law when the latter conflicts with or 
provides; nor does it change the fact that the force and 
effect of foreign laws and judgments within the bounds 
of the United States are not ultimately determined 
by international law when the latter conflicts with 
or provides a lesser standard of protection than 
the former.104 What this highlights, however, is the 
importance of keeping in mind the fundaments of 
domestic law when U.S. courts (or any courts, for that 
matter) are confronted with judgments produced by 
foreign systems that are dissimilar from their own, or 
where there is evidence of a break down in the rule of 
law or the fairness of the judicial process. 

B.  U.S. Courts Cannot Recognize and 
Enforce Foreign Judgments When 
They Violate the U.S. Constitution

Focusing on the bigger picture, the notion that the 
U.S. Constitution ceases to operate when a U.S. court 
is considering whether to recognize and enforce a 
foreign judgment, and that U.S. courts are obligated or 
empowered by state statute to recognize and enforce a 
foreign judgment that violates the First Amendment or 
the Due Process Clauses of the Constitution is unten-
able. Far from reflecting “American parochialism,” 
as explained in Section IV, infra, U.S. courts keep the 
company of peer nations around the world in holding 
that its Constitution and the rights protected thereby 
are paramount to extranational laws, and even their 
own subordinate domestic laws. 105 

Indeed, even judgments handed down by U.S. 
state courts—which are presumed to have been 
rendered consistent with the U.S. Constitution and 
under the protection of the Full Faith and Credit 
Clause—cannot be recognized or enforced by a 
sister state if they violate the Constitution in such 
a manner. As the Supreme Court has explained: 
“To be valid in the rendition forum, and entitled to 
recognition nationally, a state court’s judgment must 
measure up to the requirements of the Fourteenth 
Amendment’s Due Process Clause.”106 And a sister 
state “judgment obtained in violation of procedural 
due process is not entitled to full faith and credit 
when sued upon in another jurisdiction. Moreover, 
due process requires that no other jurisdiction shall 
give effect, even as a matter of comity, to a judgment 
elsewhere acquired without due process.”107 Even 
“[t]he constitutional requirement that full faith and 
credit shall be given in each State to the . . . judicial 
proceedings of every other [S]tate is necessarily to 
be interpreted in connection with other provisions 
of the Constitution.”108 In fact, “an ordinary personal 
judgment for money, invalid for want of service 
amounting to due process of law, is as ineffective 
in the [S]tate as it is outside of it,”109 and “no [S]
tate can obtain in the tribunals of other[s] full faith 
and credit for its judicial proceedings if they are 
wanting in the due process of law enjoined by the 
fundamental law.”110 

 
 

Focusing on the bigger picture, the notion that 
the U.S. Constitution ceases to operate when a 

U.S. court is considering whether to recognize and 
enforce a foreign judgment, and that U.S. courts 
are obligated or empowered by state statute to 
recognize and enforce a foreign judgment that 

violates the First Amendment or the Due Porcess 
Clauses of the Constitution is untenable.
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Thus, for example, in Griffin v. Griffin, the New 
York court entered an order and judgment, ex parte 
and without notice to the petitioner, awarding the 
respondent approximately $25,000.111 The respondent 
sought recognition of the judgment in the District of 
Columbia, but the U.S. Supreme Court refused, holding 
that the Due Process Clause rendered the judgment 
non-enforceable.112 Specifically, the Court held that 
“[a] judgment obtained in violation of procedural 
due process is not entitled to full faith and credit 
when sued upon in another jurisdiction.”113 Rather, 
the Court explained, “due process requires that no 
other jurisdiction shall give effect, even as a matter 
of comity, to a judgment elsewhere acquired without 
due process” and it “forbids any exercise of judicial 
power which, but for the constitutional infirmity, would 
substantially affect a defendant’s rights.”114 

Likewise, in Karstetter v. Voss, the Texas Court of 
Appeals affirmed the trial court’s order vacating a Kansas 
judgment for lack of personal jurisdiction.115 The court 
found that the defendants sole contact with Kansas, was 
“random, isolated and fortuitous,” and the interaction 
between the parties did not cause the defendants to 
reasonably foresee being haled into a Kansas court.116 
Accordingly, the court held that the minimum contacts 
requirement was not satisfied and the Kansas court’s 
exercise of jurisdiction offended due process.117 Similarly, 
in W.S. Frey Co. v. Heath, the Supreme Court of New 
Jersey denied recognition and enforcement to a Virginia 
judgment, holding that the method of service utilized 
against the defendant was “offensive to due process and 
to fundamental fairness.”118 

U.S. courts are likewise never obliged as a matter of 
comity or international law to recognize and enforce 
foreign judgments—which do not enjoy a claim to 
recognition by operation of the Full Faith and Credit 
Clause119—in violation of the U.S. Constitution when 
American courts are forbidden from recognizing 
equivalent judgments from their own states.120 “[I]
nternational courtesy … does not obligate the 

courts to waive basic constitutional principles. 
This is especially true when sub-constitutional 
foreign laws confront the Constitution of the United 
States. It is inconceivable that the Constitution, 
which precedes and annuls sub-constitutional 
state laws, should be stripped of that power when 
confronted by unconstitutional foreign laws.”121 
And when U.S. courts have been asked to enforce 
such unconstitutional foreign judgments, they have 
respected the Constitution’s prohibition.

First Amendment. Foreign defamation laws provide 
an excellent example of this rule in practice. When a 
plaintiff that has prevailed in a foreign jurisdiction that 
applies a standard protective of free speech interests 
less than is required under the U.S. Constitution 
asks an American court to enforce the foreign court’s 
judgment, American courts analyze it as a burden on 
the free speech rights of the judgment debtor.122 “The 
‘chilling’ effect [of civil liability forbidden by the First 
Amendment] is no different where liability results from 
enforcement in the United States of a foreign judgment 
obtained where the burden of proving truth is upon 
media defendants.”123 

Equal Protection & Due Process. U.S. courts take the 
same approach when it comes to the Equal Protection 
and the Due Process Clauses.124 Indeed, “[i]t has long 
been the law of the United States that a foreign judgment 
cannot be enforced if it was obtained in a manner that did 
not accord with the basics of due process.”125 

Thus, for example, in Parker v. Parker, 21 So. 2d 141, 
141-42 (Fla. 1945), recognizing that “[g]ood faith and 
due process is the very bed rock on which our system 
of jurisprudence is constructed,” the court denied 
recognition to a judgment from Cuba where, although 
the procedures may have complied with the laws 
of Cuba, they fell short of satisfying even the most 
basic notions of due process by U.S. standards. In 
Banco Minero v. Ross, 172 S.W. 711, 715 (Tex. 1915), 
the court denied recognition to a Mexican judgment 
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where the “entire proceeding appear[ed] to have been 
arbitrary in its nature and summary in its execution.” 
The court explained that, regardless of whether it was 
permissible under Mexican law, the judgment could 
not be recognized in the United States because a “full 
and fair trial” was not afforded in accordance with 
U.S. concepts of due process.126 Similarly, in Aleem v. 
Aleem, 947 A.2d 489 (Md. 2008), the Maryland Court of 
Appeals thought it obvious that “the enforceability of a 
foreign [religious] divorce provision, . . . where only the 
male, i.e., husband, has an independent right to utilize 
[the divorce mechanism] and the wife may utilize it 
only with the husband’s permission, is contrary to 
Maryland’s constitutional provisions.”127 

In Falcom Manufacturing (Scarborough) Ltd. v. Ames, 
278 N.Y.S.2d 684 (N.Y. Civ. Ct. 1967), the plaintiff 
brought an action to enforce a Canadian default 
judgment against a U.S. defendant. The court denied 
recognition of the judgment because although the 
Canadian court had jurisdiction pursuant to the Ontario 
long-arm statute, the defendant’s contacts were 
insufficient to satisfy U.S. due process requirements.128 
The New York court held: “[N]either justice nor equity 
would support the grant of conclusive effect to a 
default judgment, concepts of fair play and substantial 
justice would be violated by such a grant, and 
additionally, that minimum contact necessary to satisfy 
the requirements of due process is lacking.”129 

De Brimont v. Penniman, 7 F. Cas. 309 (C.C.S.D.N.Y. 
1873), presents another classic example. The plaintiff 
in De Brimont brought an action against his parents-
in-law (U.S. citizens residing in the United States) to 
enforce a French judgment. The French judgment 
imposed a duty on the parents to support their son-
in-law pursuant to French laws.130 The court found 
“the judgment . . . hostile to the policy of this country, 
and in conflict with the only ground upon which 
orders arbitrarily imposing upon one the burthen 
of supporting another would be tolerated.”131 Thus, 
the court held the law must be executed in France 

“and such decrees can have, and ought to have, no 
extraterritorial significance.”132 Specifically, the court 
held “[comity] does not require, but rather forbids it, 
when such a recognition works a direct violation of 
the policy of our laws, and does violence to what we 
deem the rights of our own citizens.”133 

 

In short, what no American court may do itself in 
the first instance, no American court may assist the 
courts of another country in doing.134 As the Supreme 
Court made clear more than a century ago, before 
a U.S. court may embrace a foreign judgment and 
give it the force and effect of a U.S. judgment, it 
must ensure at a minimum that the judgment was 
rendered under a system providing impartial tribunals 
and procedures compatible with the requirements of 
due process of law.135 These considerations require 
a court to address fundamental “constitutional 
protections,” which “supersed[e]” general principles 
of comity.136 And any judgment that is the product of 
a proceeding that “lacks fundamental due process, 
personal jurisdiction, or equal justice (fairness) must 
necessarily be ignored.”137 Just as U.S. judges may 
not themselves deprive a citizen of due process by 
entering an unconstitutional judgment, a U.S. judge 
may not produce the same effect by recognizing or 
enforcing the judgment of someone not obligated to 
observe the requirements of American due process 
(and who did not).138 Any alternative would permit 

As the Supreme Court made clear more 
than a century ago, before a U.S. court may 
embrace a foreign judgment and give it the 
force and effect of a U.S. judgment, it must 
ensure at a minimum that the judgment was 
rendered under a system providing impartial 
tribunals and procedures compatible with the 

requirements of due process of law.
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the state-action equivalent to money laundering, or 
“judgment-laundering.”139  

IV.  National Courts around the World 
Likewise Refuse to Recognize 
Foreign Judgements that Violate 
Their Fundamental Domestic Laws

The United States is far from alone in recognizing that 
international comity does not “obligate a country to 
waive its basic constitutional principles.” Courts around 
the world deny recognition to foreign judgments that 
offend domestic laws or public policies. 

 
 
 
 
 
 
 
 
For example, in Europe, the Court of Justice has held 
that European courts may not recognize or enforce a 
money judgment, foreign or domestic, if it was rendered 
in violation of one of the European Union’s foundational 
norms, such as those in the European Convention 
for the Protection of Human Rights and Fundamental 
Freedoms.140 In Australia, a foreign judgment will not be 
enforced at common law for multiple reasons, including 
instances where the foreign court acted contrary “to 
natural justice” or the foreign country acted “perversely” 
in refusing to apply the appropriate law or the foreign 
judgment is contrary to Australian public policy.141 

In Germany, a foreign judgment is not entitled to 
recognition if it would “clearly conflict with essential 
principles of German law, in particular if recognition 
would conflict with civil rights at [a] constitutional 
level.”142 Thus, “[r]ecognition will not be granted where 

the court failed to observe the principles of independent 
decisionmaking and impartiality or where the parties 
were not afforded due process and the opportunity to be 
heard.”143 Furthermore, under German law, “no inquiry 
is made as to whether the rendering court complied 
with its own procedural rules,” instead, “judgments 
which order the defendant to perform actions which 
would be in violation of German law (for example, to 
pay a gambling debt) would be cause for the German 
court to refuse recognition.”144 

In Brazil, a foreign judgment will be recognized only 
when it is compatible with the fundamental principles 
and values adopted by the legal order of Brazil.145 In 
Argentina, for a judgment to be enforceable, it “must 
comply with the fundamental Argentine public policy 
provisions, and the foreign proceedings must have 
observed the guaranties of due process of law.”146 

In Singapore, the registration of the judgment “shall 
not be ordered if . . . [t]he judgment was in respect of 
a cause of action which for reasons of public policy . . . 
could not have been entertained by the registering 
Singapore Court.”147 In the Philippines, the courts deny 
recognition to judgments that contravene Philippine 
laws or moral principles that underlie Philippine 
social structures and family relations.148 For instance, 
a divorce seeking alimony will not be recognized 
because Philippine law does not recognize divorce.149 

In South Korea, a judgment will be recognized if it does 
not “contradict the good customs of the Republic of 
Korea or other public orders.”150 And in the Arab States, 
“with virtual unanimity, legal systems refuse to enforce 
foreign judgments which violate their public policy . . . 
including, for instance, lack of due notice and fraud.”151 

The list goes on.152 

As the courts in England have long recognized, “[a] 
foreign judgment whose recognition would conflict 
with English public policy will not be recognised in 
England.”153 “The usual colourful examples are an 

The United States is far from alone in 
recognizing that international comity does 
not “obligate a country to waive its basic 

constitutional principles.”
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If anything globalization has only increased 
the need for U.S. courts to act vigilantly as 
gatekeepers to protect the U.S. system and 
its citizens from the tainted fruits of suspect 

foreign proceedings.

order to pay damages for breach of a contract to kidnap 
or to sell narcotics, or those based on openly racist 
laws.”154 But regardless of which examples are used, 
“[t]he principle of the matter is clear,” if a court has a 
statutory duty to ensure that a person has a right to a 
fair trial, “it must surely have a statutory duty not to 
recognise a foreign judgment where recognition, and 
the making of a judicial order which is consequent 
upon that recognition, would have the effect of 
producing the same prohibited outcome.”155

Conclusion

The new breed of transnational litigation seeking to 
mute the U.S. Constitution and other fundamental 
domestic policies to secure recognition and enforcement 
of abusive foreign judgments requires a forceful judicial 
response. Fortunately, meaningful review of suspect 
foreign judgments by courts asked to recognize them is 
in keeping with the true meaning of both sovereignty 
and comity. Nations are not inexorably bound to 
enforce judgments obtained in each other’s courts. 
While violations of international norms may constitute 
grounds for denying recognition (or good cause for 
countries to enter into treaties to address judgment-
recognition), one of the nearly universal reasons for 
denying recognition of a foreign law or judgment is 
where it is contrary to the constitutional principles, 
policies or individual rights under the protection of 
the domestic court.156

 
 

Against those who would weaken U.S. courts’ ability 
to provide protection to companies facing abusive 
foreign judgments, in the name of a misguided 
understanding of “comity,” one need only heed the 
renowned words of Justice Story: “It is difficult to 
conceive, upon what ground a claim can be rested, 
to give any municipal laws an extra-territorial effect, 
when those laws are prejudicial to the rights of other 
nations, or their subjects. It would at once annihilate 
the sovereignty and equality of the nations, which 
should be called upon to recognise and enforce them; 
or compel them to desert their own proper interest 
and duty in favour of strangers, who were regardless 
of both. A claim, so naked of principle and authority 
to support it, is wholly inadmissible.”157 Story’s 
words are as true today as they were a century ago. 
If anything, globalization has only increased the 
need for U.S. courts to act vigilantly as gatekeepers 
to protect the U.S. system and its citizens from the 
tainted fruits of suspect foreign proceedings. 
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(to say nothing of the state’s power to prosecute) when, as 

ENDNOTES



25

Confronting the New Breed of Transnational Litigation: Abusive Foreign Judgments

U.S. Chamber Institute for Legal Reform

with due process, the law was enacted to protect the person 
giving consent.  Restatement (Second) of Torts § 892C (1979). 
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