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Executive Summary

The validity of legal reform efforts is a hotly debated topic in
legislatures and courts across the country. All too often, this
discussion overlooks the views of the Framers, which can helpfully
Inform policy views on both sides of the debate. This paper
attempts to return the discussion to first principles by evaluating
how the Framers’ views on separation of powers, constitutional
values, and federalism can help inform the national dialogue on
legal reform.

As explained in the discussion that follows, same time, the Constitution generally, and

the Framers' views on the separation of the first ten amendments in particular,
powers would cause them to view state reflect a dedication to the rule of law that
legislatures as the central actor in legal should inform the debate over legal reform.

reform efforts and would make them highly  Finally, the Framers’ innovative system of
skeptical of state judicial actions invalidating  federalism counsels in favor of, not against,
legislatively-enacted legal reforms. At the legal reform efforts at the state level.
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Leqal Reform and the Separation

of Powers

Any discussion of the Constitution and the Framers’ views should
begin with the structural provisions of the Constitution. While
much modern discussion and litigation focuses on the amendments
to the Constitution, many of which expressly protect individual
rights, the Framers were focused first and foremost on establishing
a workable structure for the new federal government.

Indeed, the Federalist Papers, widely
considered the definitive source for

the views of the Framers, were aimed
exclusively at securing the ratification of
the unamended Constitution. And as the
Supreme Court has emphasized in recent
years, those structural protections exist
not primarily to protect the prerogatives
of any one part of the government, but to
“protect(] individual liberty."!

The separation of powers was the
animating principle for the structure of
the new federal government under the
Constitution. It is no accident that the
Constitution was divided into articles,
and the first three articles addressed the
powers of the Congress, the President, and
the Judiciary respectively. “The structure
of our Government as conceived by the
Framers of our Constitution disperses
the federal power among the three
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branches—the Legislative, the Executive,
and the Judicial.”? The Framers “viewed
the principle of separation of powers

as the absolutely central guarantee of a
just Government” and “essential to the
preservation of liberty.”® As James Madison
observed in Federalist No. 47, “[n]o political
truth is certainly of greater intrinsic value,
or is stamped with the authority of more
enlightened patrons of liberty.”* “Without

a secure structure of separated powers,
our Bill of Rights would be worthless, as
are the bills of rights of many nations of the
world that have adopted, or even improved
upon, the mere words of ours.”®

A central tenant of the Framers’ belief

in divided government is what has been
loosely described as a system of “checks
and balances.” Each branch is vested
with core powers—Iegislative, executive,
and judicial respectively—which are to



be exercised exclusively by that branch.
Thus, for example, the Framers allocated
to Congress—and Congress alone—the
ability to make laws. Article |, § 1, cl.1,
states unequivocally that “[a]ll legislative
Powers herein granted shall be vested”

in Congress. But at the same time the
Constitution grants all the legislative power
to Congress and all the executive power
to the executive, it also puts a check on
the tendencies of any one branch toward
self-aggrandizement by giving each branch
a "'partial agency'” in the affairs of the
others.® The Constitution does this not

by dividing powers such that the judiciary
exercises a little of the legislative power,
but by granting each branch the authority
to exercise its own power to check the
authority of the other branches. Thus,

for example, the President wields the
executive power of the veto and the
judiciary reviews the constitutionality of
acts of Congress, both of which place a
check on Congress’ ability to exercise “[a]ll
legislative Powers herein granted.”

rn

Another example is Congress’ authority to
pass legislation that shapes the way the
executive and judicial branches discharge
their core functions. Article |, 8 8, cl. 18,
makes plain that the legislative power
includes the power “[t]lo make all Laws
which shall be necessary and proper for
carrying into Execution the foregoing
powers, and all other Powers vested by
this Constitution in the Government of the
United States . . . ." This “necessary and
proper” clause is expressly not limited

to augmenting Congress’ own authority,
but also clearly extends to enacting laws
necessary and proper to carry out the
powers vested in the other branches of the
“Government of the United States.”

Congress’ power to enact laws that impact
the way the Article Il courts discharge their
judicial function is particularly clear in the
Constitution. In addition to the necessary
and proper clause, Article Ill, § 1, provides
that “[t]he judicial Power of the United
States, shall be vested in one Supreme
Court, and in such inferior Courts as the
Congress may from time to time ordain and
establish.” As Justice Samuel Chase noted
just before the close of the 18th century,
“the truth is, that the disposal of the judicial
power (except in a few specified instances)
belongs to congress. If congress has given
the power to this court, we possess it, not
otherwise . . .."’ That is because,

“[iln republican government, the legislative
authority necessarily predominates.”®

The Judiciary Act of 1789, adopted

during Congress’ first session, provides

a particularly good window into the
Framers' views on the nature and extent of
legislative powers vis-a-vis the operation of
the judiciary. That Act addressed everything
from the fundamental—such as setting

up the Supreme Court—to the smallest
details—such as where, when, and how
the courts would operate—and everything
in between, including the scope of the
courts’ jurisdiction and powers.® The Act
even addressed the process for selecting
juries.’® And the example set by the first
Congress is still followed today. Congress
regularly passes laws, such as the Class
Action Fairness Act and even the Federal
Rules of Evidence, that govern the details
of how courts resolve legal disputes.

To be sure, the Framers’ views regarding
the critical importance of the separation
of powers and the interaction between
the legislature and the judiciary were
directed at the newly-formed federal
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government, and they do not directly
govern the separation of powers applicable
in state systems. For example, no one
thinks Nebraska violates the federal
Constitution by having a unicameral
legislature. Nonetheless, much of the
Framers’ wisdom about the separation

of powers generally and the division of
authority between the legislative and
judicial branches in particular applies with
equal force to state governments. Thus,
even though the federal Constitution
does not directly regulate the separation
of powers within states, the Framers’
views should still inform the policy debate
about the proper role for state legislatures
in legal reform efforts at the state level.
The Framers who granted Congress

the power to establish inferior courts,

determine their jurisdiction, and enact rules
necessary and proper for the exercise of
that jurisdiction would clearly envision
state legislatures as having the primary
role in legal reform efforts. The members
of the Framing generation who sat in the
first Congress and enacted laws dictating
the details of how federal juries would be
selected would certainly be puzzled by
state court interference with legal reform
efforts, such as the Oklahoma Supreme
Court's invalidation of legislation reforming
the State’s civil justice system.'" That
comprehensive reform package, which
was enacted by an overwhelming majority
of elected lawmakers, is exactly the sort
of thing that the Framers would have
thought should be left to the discretion of
the legislature.

“ The Framers who granted Congress the power to establish
inferior courts, determine their jurisdiction, and enact rules

necessary and proper for the exercise of that jurisdiction would
clearly envision state legislatures as having the primary role in

legal reform efforts. 99
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Legal Reform and the Rule of Law

The Framers likely would have viewed legal reform efforts as well
within the heartland of legislative powers. The Framers likewise
would have assumed that the legislative branches—Dboth state
and federal—would have substantial discretion to adopt rules for
ensuring the fair conduct of litigation in the courts.

In extreme cases, some litigation excesses
and some legislative responses could
implicate the constitutional limits on
legislative power. But even where those
constitutional limits are not actually
violated, the principles they reflect can
inform the policy debate over legal reform.
First and foremost, legal reform efforts
should take account of due process
principles, and legislatures should ensure
their reforms are consistent with the letter
and spirit of those principles. Seventh
Amendment values are also implicated

by state legal reform efforts and should
be respected, although that Amendment
still grants state legislatures considerable
latitude in deciding which questions
should go to the jury. Moreover, other
constitutional constraints against taking of
property, bills of attainder, and denials of
equal protection can influence the debate.

The Due Process Clause

The Due Process Clause prohibits the
deprivation “of life, liberty, or property,
without due process of law."'? The values

embodied in the Due Process Clause were
of paramount importance to the Framers
and should play an important part in the
debate surrounding legal reform. The

Due Process Clause reflects the Framers’
dedication to the rule of law and aversion
to arbitrary action. “The touchstone of

due process is protection of the individual
against arbitrary action of government.” '3
One critical component of the due process
guarantee is the concept of “fair notice”"—
that litigants have clear expectations

about whether conduct is illegal and the
consequences of any illegality.” Indeed,
“notice and opportunity to be heard” are
the basic building blocks of modern due
process jurisprudence and protect against
arbitrary deprivations of life, liberty, and
property.'® Thus, legal reform proposals that
make state court litigation more predictable
and less arbitrary promote the rule of law
and due process values. Reasonable people
can differ as to which rules are superior in
guaranteeing uniform, predictable, and just
results. But a policy debate that proceeds
on the basis of those values is one the
Framers would clearly understand.

Legal Reform, The Framers and First Principles



The modern Supreme Court has developed
and applied these due process principles

in the punitive damages context. The
Supreme Court has repeatedly “recognized
that the Constitution imposes a substantive
limit on the size of punitive damages
awards."'® As the Court stated in BMW

of N. America v. Gore, 517 U.S. 559
(1996), “[tlhe Due Process Clause of

the Fourteenth Amendment prohibits a
State from imposing a ‘grossly excessive'
punishment on a tortfeasor,” and mandates
that punitive damages "“bear a ‘reasonable
relationship’ to compensatory damages.”"’
Not surprisingly, the Court has grounded
this jurisprudence in principles of notice.
“Elementary notions of fairness enshrined
in our constitutional jurisprudence dictate
that a person receive fair notice not only

of the conduct that will subject him to
punishment, but also of the severity of the
penalty that a State may impose.”'® But
notice is not an end in itself; it is a critical
means to avoid the arbitrary deprivation

of property. “To the extent an award is
grossly excessive, it furthers no legitimate
purpose and constitutes an arbitrary
deprivation of property” in violation of the
Due Process Clause.” While the most
extreme punitive damages awards actually
violate the constitutional due process limits
articulated by the Supreme Court, those
same constitutional principles can inform
the debate over legal reform proposals that
can operate prophylactically to prevent due
process violations from happening and to
promote results that are predictable and
fair, rather than arbitrary.?°

The Supreme Court’s punitive damages
jurisprudence also underscores the
importance of appellate review to prevent
arbitrary and unpredictable results. Indeed,
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the first of the Court's modern punitive
damages cases to find a constitutional
violation, Honda v. Oberg, 512 U.S. 415
(1994), focused on the need for judicial
review. In Oberg, the Court observed that
“[jludicial review of the size of punitive
damages awards has been a safeguard
against excessive verdicts for as long as
punitive damages have been awarded."?’
The Court emphasized that such review
provides much-needed “protection against
arbitrary deprivations of property” and
ensures that fundamental notions of
justice and fair play are observed.?? Thus,
the failure of the Oregon courts to provide
meaningful judicial review of punitive
damages awards violated the Due Process
Clause. Notably, even Justices Scalia and
Thomas, who have been skeptical of the
Court’s later punitive damages cases,
agreed that Oregon violated procedural due
process by not providing judicial review.

While the Court has developed these due
process principles with greater clarity in the
punitive damages context, they are by no
means limited to that context. The same
basic principles extend to other departures
from fair adjudication. For example, a
party that “receivels] neither notice of, nor
sufficient representation in,” litigation is
not bound by the outcome of that litigation
as a matter of federal due process.?®
Finally, it should be underscored that while
the Due Process Clause puts outer limits
on truly arbitrary results (like the award
struck down in Gore) or anomalous state
rules (like the absence of judicial review in
Oberg), the Constitution generally leaves
substantial latitude for state legislative
efforts, especially those that promote due
process values. For that reason, the Due
Process Clause is not an obstacle to legal



Legislatures
should ensure that their
legal reform efforts not only
avoid actual constitutional

violations, but further the rule
of law values that underscore
the Framers' concern
with due process.

reform proposals that promote predictability
and fair notice. The Supreme Court has
noted that “it is not at all clear that the

Due Process Clause in fact requires that

a legislatively enacted compensation
scheme either duplicate the recovery

at common law or provide a reasonable
substitute remedy."”? It is well established
that “[a] person has no property, no vested
interest, in any rule at common law.”?® The
“Constitution does not forbid the creation
of new rights, or the abolition of old ones
recognized by the common law, to attain a
permissible legislative object,” “despite the
fact that ‘otherwise settled expectations’
may be upset thereby.”?® And, in all events,
due process is not offended in this context
so long as a law “provide[s] a reasonably
just substitute for the common-law or state
tort law remedies it replaces.”?’

Legislatures should ensure that their

legal reform efforts not only avoid actual
constitutional violations, but further the rule
of law values that underscore the Framers’
concern with due process. As examples,
rules that promote predictability, limit
arbitrariness, provide notice and ensure
meaningful judicial review—such as expert

evidence reforms and laws that increase
transparency in tort litigation—are consistent
not just with the minimal requirements of
due process, but with the broader values the
constitutional protection promotes.

The Seventh Amendment

The Seventh Amendment provides

that “[iln Suits at common law, where

the value in controversy shall exceed
twenty dollars, the right to trial by jury

shall be preserved . .. ."?¢ The Seventh
Amendment, unlike virtually every other
provision of the Bill of Rights, has not

been treated as incorporated into the
Fourteenth Amendment and thus does

not apply to the states.? Indeed, the
Framers’ decision not to address the
availability of jury trials in state courts was
a deliberate accommodation of the variety
of approaches employed by different
states. As soon-to-be-Justice James Iredell
explained in 1788: “[tlhe States in these
particulars differ very much in their practice
from each other.”3® Thus, a uniform federal
rule applicable to state courts was not
practical; “if they had pleased some States
they must have displeased others.”®
Alexander Hamilton made a similar point in
Federalist No. 83, and elaborated on

“[tlhe great difference between the limits
of the jury trial in different states,” and
thus “no general rule could have been fixed
upon.”32 But, as with other constitutional
provisions not directly applicable to the
states, the values that underlie the Seventh
Amendment should inform the policy
debate about legal reform at the state level.

The Seventh Amendment reflects the
Framers’ “concernl] with preserving the
right of trial by jury in civil cases where it

Legal Reform, The Framers and First Principles



existed at common law.”*¥ While some
commenters have contended that legal
reform and Seventh Amendment values
are incompatible, that is simply not the
case. To be sure, a wholesale legislative
effort (as opposed to private agreement)
to take away damages issues from a jury
and give them to a judge when a statutory
or common law cause of action is at

issue may raise questions with Seventh
Amendment principles that would need

to be addressed. As the Supreme Court
recognized in Feltner v. Columbia Pictures
Television, Inc., 523 U.S. 340 (1998), “[ilt
has long been recognized that ‘by the law
the jury are the judges of damages.'”**
“'[Tlhe common law rule as it existed at the
time of the adoption of the Constitution’
was that ‘in cases where the amount of
damages was uncertain[,] their assessment
was a matter so peculiarly within the
province of the jury that the Court should
not alter it.""3®

That said, any argument that Seventh
Amendment values reflected in cases like
Feltner conflict with legal reform efforts
cannot survive a careful reading of Feltner
itself. Feltner found only that a plaintiff
bringing an infringement suit under the
Copyright Act was entitled to have a

jury determine the amount of his or her
statutory damages, not that a plaintiff had a
right to have a jury exceed the limits set by
Congress on such damages. The Copyright
Act authorizes damages either “in a sum of
not less than $500 or more than $20,000,”
or “a sum of not more than $100,000,”
depending on the circumstances.®® There
was no hint in Feltner that the statutory
damages cap imposed by the Copyright Act
was in any way constitutionally problematic.

@ U.S. Chamber Institute for Legal Reform

To the contrary, the Court emphasized the
long historical compatibility of statutory
damage limits, including a specified
liquidated damage amount per page copied,
and the jury’s role in adjudicating the facts
necessary to apply the legislatively-chosen
damages provision.

In short, the legislature retains substantial
discretion to enact laws that determine
what facts are legally relevant. The fact that
a legislative initiative may make a particular
factual inquiry—for example, the amount

of non-economic damages above a cap—
legally irrelevant does not intrude on the
jury's role, as long as the jury determines
the facts that remain legally relevant. This
is underscored by a review of jury practice
during the Framers' time. As Justice James
Iredell observed in 1788: “[iln respect to
the trial by jury in civil cases, it must be
observed that it is a mistake to suppose
that such a trial takes place in all civil cases
now. Even in the common law courts, such
a trial is only had where facts are disputed
between the parties, and there are even
some facts triable by other methods."”?

At the Founding, the jury’s role was defined

In short, the legislature
retains substantial discretion to

enact laws that determine what
facts are legally relevant. The fact

that a legislative initiative may make
a particular factual inquiry legally

irrelevant does not intrude on the jury’s
role, as long as the jury determines the
facts that remain legally relevant.



by three procedures: the “case stated,”

the “demurrer to the evidence,” and the
“special verdict.”3® Most relevant for present
purposes, “[tlhe ‘case stated’ procedure
was a trial device employed to bypass the
jury when only undisputed facts remained in
a case. When this occurred, the jury’s role
was reduced to a mere formality.”*® The
jury remained on hand to resolve fact issues
in case they arose, but was otherwise
uninvolved in the proceedings.*® “The ‘case
stated’ procedure, therefore, demonstrates
that, at the time the Constitution was
adopted, the jury’s sole function was to
resolve disputed facts.”*!

Accordingly, to the extent that legal reform
Is structured so as to retain the jury’s role
in assessing the facts that remain relevant,
state legislators can determine which
facts remain relevant while fully respecting
Seventh Amendment values. For example,
allowing a jury to determine the amount

of damages suffered by a plaintiff, but
then allowing a court to ascertain the

legal consequences of that assessment,
including the application of any statutory
cap, would not implicate the values
underlying the Seventh Amendment. A
judge who “merely implement[s] a policy
decision of the legislature in applying the
law enacted by the legislature when it

predetermined the extent and amount of
damages that it, the legislature, would
allow in a malpractice action” does not
“reexaminle] a ‘fact tried by a jury”’ within
the meaning of the Seventh Amendment.*?

Other Constitutional Provisions

Beyond the Due Process Clause and the
Seventh Amendment, other provisions

in the Constitution also reflect concerns
of the Framers that remain relevant to
contemporary debates about legal reform.
For example, the Taking Clause reflects
the Framers' concerns about using the
machinery of government to take property
in an arbitrary manner. Likewise, the
prohibitions on bills of attainder in the
unamended Constitution reflect a concern
against singling out unpopular entities

for especially disfavored treatment.

And, the Commerce Clause and the
constitutional grant of diversity jurisdiction
both demonstrate the Framers' concern
that states not discriminate against out-of-
state entities. All of these concerns can
appropriately inform a debate about legal
reform and the optimal rules for adjudicating
disputes with fairness and predictability.
Some commentators have argued that
legal reforms aimed at capping damages
violate the Equal Protection Clause by

“ The Commerce Clause and the constitutional grant

of diversity jurisdiction both demonstrate the Framers’ concern
that states not discriminate against out-of-state entities. All of these
concerns can appropriately inform a debate about legal reform
and the optimal rules for adjudicating disputes with fairness

and predictability. 99
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impermissibly creating two classes of
plaintiffs—a class of “less seriously
injured” plaintiffs “who are entitled to keep
everything which the jury awards,” and a
class of “more seriously injured” plaintiffs
whose damages are capped.” These
arguments are essentially a non-starter
under modern equal protection analysis.
Such “classifications” would—at most—
be subjected to rational basis. Under the
rational basis test, courts will not invalidate
a law “‘unless the varying treatment of
different groups or persons is so unrelated
to the achievement of any combination of
legitimate purposes that [the court] can
only conclude that [the governmental]
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actions were irrational.""#* Several courts
have rejected efforts to characterize legal
reforms as irrational, and thus problematic
under the Equal Protection Clause.*®

These courts have concluded that the

Equal Protection Clause does not pose an
obstacle to the legislature’s responsibility to
“strike[] a balance between a tort victim's
right to recover noneconomic damages

and society's interest in preserving the
availability of affordable liability insurance. "8



Legal Reform and Federalism

The Framers thought that the vertical division of authority between
the federal and state governments, much like the horizontal
separation of powers in the new federal government, was a critical

aspect of the Constitution. In fact, “federalism was the unique
contribution of the Framers to political science and political
theory.”#” And, as with the separation of powers, the Framers
viewed this structural aspect of the Constitution as critical to
protecting individual rights and individual liberties.*®

Numerous provisions of the Constitution
reflect the Framers’ view that the new
federal government in no way eliminated
the sovereignty or critical role of the states.
As the Supreme Court has underscored,
under the Constitution the states “‘retain

a residuary and inviolable sovereignty'"—
“[tlhey are not relegated to the role of
mere provinces or political corporations,
but retain the dignity, though not the

full authority, of” sovereigns.*® One way

in which the Constitution reflects the
continuing sovereignty and vitality of states
is by granting the federal Congress only
limited and enumerated powers, while
recognizing that only states exercise
plenary authority, or what is sometimes
referred to as the “general police power."”%°

This division of authority does not mean
that the federal government has no role in

legal reform. As discussed in “Federalism,
The Framers, And Legal Reform” (Sept.
27, 2012), the federal government can
address such issues when exercising
powers granted to it by the Constitution,
whether via the Commerce Clause, the
Bankruptcy Clause or other grants of
power. Indeed, even the Constitution itself
reflects a degree of federal “legal reform”
by establishing the diversity jurisdiction of
federal courts and granting Congress the
power to establish the metes and bounds
of that jurisdiction. “Congress has wide
latitude to address and remove obstacles
to interstate commerce whether they arise
from state positive law, state common
law or even state procedural rules,” and
federal legal reform would be a valid
exercise of Congress’ power under the
Commerce Clause.® Moreover, “Congress
is not limited to its commerce power in

Legal Reform, The Framers and First Principles



addressing distortions created by state
law; exercises of narrower federal powers
under such provisions as the spending
power, Necessary and Proper Clause, and
Bankruptcy Clause also provide Congress
with the authority to override state law."%?

At the same time, the ability of the federal
government to take action to effect legal
reform when it implicates one of the
enumerated powers granted to the federal
government in no way detracts from the
ability of states to use their plenary power
to address legal reform issues. Of course, if
Congress exercises one of its enumerated
powers in a manner that preempts state
law, the state laws must give way under
the Supremacy Clause.®® But absent the
relatively rare instance in which Congress
not only addresses a legal reform issue,
but does so with preemptive effect, the
states retain the full authority to address
such issues for themselves. In fact, the
Framers would undoubtedly have viewed
the states as having principle responsibility
for advancing legal reform. Although the
Framers would have recognized a role for
the federal government to address state
laws that create an affirmative obstacle to
the free flow of interstate commerce, they
would have hoped that states would craft
sensible laws that prevent such obstacles
from arising in the first place. That would
clearly have been the case for state courts
and state tort systems, which the Framers
would have recognized as the principal
responsibility of the states, with the federal
government playing a complementary role
only when uniquely federal interests are
implicated, as illustrated by the grant of
diversity jurisdiction.
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‘ ‘ If Congress exercises

one of its enumerated powers
in a manner that preempts
state law, the state laws

must give way under the
Supremacy Clause. But absent
the relatively rare instance

in which Congress not only
addresses a legal reform issue,
but does so with preemptive
effect, the states retain the

full authority to address such

issues for themselves. 99




bonclusion

In sum, numerous aspects of the Constitution reinforce the critical
role state legislatures play in considering legal reform, and a
number of constitutional values are relevant to the policy debates
over legal reform. The Framers viewed separation of powers as
critical and envisioned a significant role for the legislature in
determining the rules applicable in adjudicating cases.

The first Congress, populated by many of
the signers of the Constitution, enacted
the Judiciary Act of 1789, which reflects a
robust role for the legislature on procedural
matters both big and small. While the
Framers’ views on such matters do not
directly constrain the states, they certainly
can inform a discussion of the proper role
of state legislatures. The Constitution

also includes a number of provisions that
reflect the Framers' dedication to the

rule of law and abhorrence for arbitrary
results. In extreme cases, constitutional
provisions, such as the Due Process
Clause, may render a particular application
of state law unconstitutional, and the

role of such constitutional provisions in
not so limited. Judges applying federal
constitutional rules can serve as the
ultimate backstop to prevent the most

arbitrary results, but states retain the
primary role in designing a system that

is both informed by constitutional values
and avoids unconstitutional results. In a
similar fashion, the federal Congress retains
a role when state rules, including those
created by judges or labeled procedural,
implicate some uniquely federal interest.
But the role of federal actors remains a
backstop for relatively extreme and unusual
circumstances. It is the states and state
legislatures in particular who are on the
front lines of the policy debates over the
best rules to foster predictability and avoid
arbitrary results. The views of the Framers
on everything from separation of powers
to due process to the role of judicial review
and juries retain considerable relevance to
these contemporary debates.

Legal Reform, The Framers and First Principles
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