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Introduction

In recent years, the use of third party
litigation financing (“TPLF") in Australia has
resulted in a notable proliferation of class
actions and other funded lawsuits. The
growth of the lawsuit investment industry
has occurred largely without government
oversight, giving rise to serious issues yet
to be addressed. As a result, the increase in
TPLF-financed litigation has in turn
increased the cost of doing business in
Australia, a trend which will continue if the
current situation remains unchanged. The
U.S. Chamber Institute for Legal Reform
(“ILR") has grave concerns about this
development, which has implications not
only for the Australian civil justice system
and economy but globally as well. ILR
supports reform of the oversight regime
governing TPLF in Australia in a way that
will address the problems that the growth
of TPLF poses.

The TPLF industry began as a financing
instrument for the insolvency market. Its
robust expansion, however, can be traced to
the High Court of Australia’s 2006 decision
in Campbells Cash and Carry Pty Ltd v.
Fostif Pty Ltd." A majority of the High Court
held that a third party investor in litigation
may exercise significant control over the
litigation and that this control is not an abuse
of process and does not offend public policy
where maintenance and champerty have
been abolished as crimes and torts. The
minority opinion harshly criticised third party
investments in litigation, stating that the
“purpose of court proceedings is not to

provide a means for third parties to make
money by creating, multiplying and stirring
up disputes in which those third parties are
not involved and which would not otherwise
have flared into active controversy.”? The
majority, however, held that once the
doctrines of champerty and maintenance
were eliminated, there was no public policy
against third party funding and a funder'’s
control of litigation. The High Court’s
endorsement of a funder’'s control over the
conduct of cases goes further than any other
jurisdiction of which ILR is aware in opening
litigation to the control of market forces.

Over the past seven years, the resulting
acceleration of litigation instigated and
financed by TPLF companies has gone
largely unchecked, with new funders
entering the market to share in lucrative
returns from the forced-settlement model
that has become standard in the industry.®
In 2012, securities class action settlements
alone exceeded $480 million, or nearly half
of total settlements of that kind in Australia
in the past twenty years. Over half of these
2012 settled proceedings were funded by
TPLF.# This signals a global trend in which
Australia is the leader.

Despite this dramatic change in the
litigation landscape, the government has
taken a largely hands-off approach to
oversight of the TPLF industry. Indeed, the
current state of affairs is an anomaly.
Although Australian courts have
characterized TPLF in different ways, TPLF
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investors fundamentally provide a financial
service to claimants. Like other financial
service providers, they conduct funding
activity and manage financial risk (in this
instance, litigation risk). Yet, unlike other
financial service providers, TPLF companies
operate with minimal oversight. Recent
measures such as Corporations
Amendment Regulation 2012 (No. 6) and
the Australian Securities and Investments
Commission’s Regulatory Guide 248° are
insufficient safeguards, allowing TPLF
investors to mirror the role of lawyers by
exerting significant control over litigation
without the constraints applicable to the
legal profession. This conspicuous gap in
the regulatory regime encourages
speculation on litigation in Australia from
investors around the world, with a near
total lack of accountability.®

The unchecked acceleration of litigation
controlled by strangers to the underlying
dispute has implications for Australia’s civil
justice system, the cost of doing business in
Australia and its global reputation as an
investment destination. Effective oversight
should be the natural and necessary
consequence of TPLF's prevalence in
Australia. Fostif created the opportunity for
pervasive third party investment in, and
control over, lawsuits; the exercise of that
opportunity requires appropriate oversight of
how those investments are made and how
that control is exercised in order to protect
consumers, business and the courts.

The time has come to reform the oversight
regime applicable to TPLF investors.’ As
this paper will describe in more detall, a
combination of three policy actions will
mitigate the risks posed and harms caused
by TPLF:
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A. COMMONWEALTH LEGISLATION

e Commonwealth legislation should be
enacted that establishes a licensing
regime for TPLF investors. They
should be licensed to ensure their
fitness, including their capital adequacy.
This regime should be enforced by an
experienced independent statutory
body, which should have the authority
to commence proceedings, obtain civil
penalties for violations, make banning
orders and vary the TPLF license
conditions.

B. LEGISLATIVE SAFEGUARDS

e Oversight reforms should include
legislative safeguards against the risks
inherent in TPLF. These legislative
changes would not require significant
modifications to the current statutory
scheme. Rather, they would represent
a "light-touch” approach to regulation
that would nonetheless provide
significant improvements to the
current situation.

C. COURT AND OTHER RULES

e Commonwealth and state legislation
or court rule amendments should be
passed:

(a) specifying that TPLF investors are
jointly and severally liable for
adverse costs orders; and

(b) clarifying that TPLF investors may
not engage in actions that are
tantamount to the practice of law
or hold themselves out to the
public as lawyers for hire without
the appropriate professional
licensing applicable to all lawyers.



Whatis TPLF?

A TPLF investor is a specialized investment
firm that has no other connection to a case
but provides financing to claimants or their
lawyers for litigation costs, including
lawyers' fees, court costs and expert-
witness fees, in exchange for a portion of
any recovery from the dispute. The
claimant’s law firm and the TPLF investor
typically work closely together to identify
claims to file and to solicit claimants in
whose name to file them. In addition, TPLF
investors monitor the litigation, frequently
instruct lawyers (or at least consult with
them) regarding litigation strategy, and often
drive settlement negotiations.® While TPLF
has been used to finance insolvency and
other proceedings, the principal area of
growth has been the prosecution of
complex torts or business disputes and class
actions in return for a share of any award.

The investor’s return is usually a portion of
any recovery that the claimant receives
from the resolution of the dispute, whether
through final judgment or settlement. The
amount of recovery the TPLF investor will
charge turns on several factors, including
the amount of money advanced, the length
of time until recovery, the potential value of
the case and whether the case settles or
goes to trial.

TPLF funding arrangements generally are
non-recourse (in whole or in part); the
recipient of the funds obtains money to
pursue a proceeding and is only required to
provide a return to the TPLF company if the

recipient obtains a damages award at trial
or settles on favorable terms. The non-
recourse nature of TPLF, where the return
to the investor is contingent upon the
outcome of a specified dispute, is what
differentiates TPLF from other forms of
credit. On the other hand, funding
arrangements may allow the TPLF investor
to discontinue funding at any point without
constraint or may allow the investor to
decline to pay an adverse costs order,
leaving the claimants to foot the bill.

This is an area ripe for
abuse and the government
has let the grass grow under
its feet in not identifying
and anticipating the extent
to which abuses and
opportunistic claims are
being brought.

—Senator George Brandis
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Problems Posed by TPLF

TPLF has at least three negative
consequences for the sound administration
of civil justice. Several ILR publications, as
well as publications by other authors, have
explained these consequences in more
detail, but briefly they are:

First, TPLF increases the number of claims
filed, and in particular, can be expected to
prompt an increase in the number of claims
of questionable merit. That TPLF increases
the number of claims filed is simply an
extension of the fact that TPLF increases
the number of dollars to fund claims. A
2010 NERA Economic Consulting study of
securities class actions in Australia found
that “[t]he availability of commercial
litigation funding has improved the incentive
and ability for investors to initiate class
actions.”? Indeed, the managing director of
IMF (Australia), the country’s largest TPLF
company, stated on ABC TV's Lateline that
the increased availability of TPLF in Australia
is behind the growing number of class
actions and large litigation cases.™®

Moreover, TPLF can be expected to prompt
an increase in questionable and meritless
claims because TPLF companies are mere
investors. They base their funding decisions
on the present value of their expected
return, of which the likelihood of success at
trial is only one component. TPLF providers
can accept weaker cases because they can
spread the risk of any particular case over
their entire portfolio of cases and among
their investors.™
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TPLF's defenders say that investors’
willingness to file lawsuits increases
“access to justice.” What this really means,
however, is that TPLF makes it easier for a
claimant to file a lawsuit and force a
defendant to incur costs to appear and
defend against it—and on occasion, force a
settlement on purely reputational or legal
costs grounds. The United States has had
its own experiment with increasing “access
to justice”: contingent lawyer fees.
Contingency fees and TPLF are strikingly
similar—in both cases, a claimant can pass
off the risk of pursuing a lawsuit to a third
party on a non-recourse basis, meaning that
the claimant has every incentive to roll the
dice and file a claim. But at least in the case
of contingent lawyer fees, the ultimate
decision of whether a claim is worth filing
sits with a lawyer who is bound by
professional rules of conduct. In the case of
TPLF, the person deciding whether or not a
claim is worth filing is a third party investor
who may owe no duties to the potential
claimant. Thus, while a contingency fee
lawyer will decide whether or not to file a
claim based at least in part on the strength
of its legal merit, a TPLF investor looks at
the present value of the expected return, of
which the legal merit is only a part.

The most notorious example of TPLF
supporting a meritless claim was the
investment by a fund associated with
Burford Capital Limited in a lawsuit against
Chevron filed in an Ecuadorian court
alleging environmental contamination in



Lago Agrio, Ecuador. Burford made a $4
million investment with the claimants’
lawyers in the Lago Agrio suit in October/
November 2010 in exchange for a
percentage of any award to the claimants.
In February 2011, the Ecuadorian trial court
awarded the claimants an $18 billion
judgment against Chevron.'? A New York
federal court subsequently issued an
injunction against the claimants trying to
collect on their judgment after finding
“ample"” evidence of fraud on the part of
the claimants’ lawyers.'® Indeed, long
before Burford had made its investment in
the case, Chevron had conducted discovery
into the conduct of the claimants’ lawyers,
and at least four courts in the United States
had found that the Ecuadorian proceedings
were tainted by fraud.' An international
arbitration tribunal convened under the
U.S.-Ecuador Bilateral Investment Treaty
and administered by the Permanent Court
of Arbitration at The Hague recently
ordered the Republic of Ecuador “to take all
measures necessary to suspend or cause
to be suspended the enforcement and
recognition within and without Ecuador of
the judgments [against Chevron].” ™

While Burford has announced it ceased
funding,'® its initial decision to invest $4 million
with the claimants’ lawyers despite
allegations of fraud in the proceedings
powerfully demonstrates that TPLF investors
have high risk appetites and are willing to back
claims of questionable merit. Indeed, Burford
sold an interest in its investment in this
litigation to another investor.

Second, by inserting a third party into a
decision-making role, TPLF diminishes the
lawyer-client relationship and sets up
conflicts among the investor, the lawyer and

the claimant. TPLF investors seek to protect
their investments in litigation and exert
control over the strategic decisions that,
absent TPLF, have traditionally been made
by claimants and their counsel. And, unlike a
claimant who is interested in vindicating legal
rights, the investor is interested solely in its
own profits. Moreover, when the claimant’s
lawyer accedes to the control asserted by
the investor, no one remains to protect the
claimant’s interests—especially when the
TPLF investor's interests diverge from the
claimant’'s.”” ASIC has recognized the
conflicts of interest that TPLF creates, and
Corporations Amendment Regulation 2012
(No. 6) attempts to address them by
requiring TPLF investors to have procedures
to manage conflicts. Given the TPLF
investor's relentless focus on its own profits,
and its sole power over the purse, however,
ILR does not believe that detrimental
conflicts of interest can be managed—they
need to be avoided altogether.

The recent case Kirby v. Centro Properties
Limited provides an example of the
conflicts-of-interest problem.'® Kirby
involved three related class actions against
common defendants—two funded by IMF
(Australia) and represented by Maurice
Blackburn, and a third funded by
Commonwealth Legal Funding LLC and
represented by Slater & Gordon. The
defendants agreed with IMF (Australia) and
Maurice Blackburn that they would move to
stay the action funded by Commonwealth
Legal Funding LLC if IMF (Australia) and
Maurice Blackburn would cause the
claimants in their actions to move to
incorporate the Commonwealth Legal
Funding LLC-funded action into their case.
Although the court ultimately incorporated
the Commonwealth Legal Funding LLC-
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funded action into the IMF (Australia)-
funded actions, it noted its concern that
IMF (Australia) and Maurice Blackburn were
conflicted: they had a pecuniary interest in
removing Commonwealth Legal Funding
LLC as a recipient of settlement funds, but
incorporating the Commonwealth Legal
Funding LLC-funded action into their
actions made a beneficial settlement for
their own clients less likely because of the
nature of the Commonwealth Legal
Funding LLC action and the number of
potential claimants in it.

Third, TPLF prolongs litigation by deterring
settlement. A plaintiff who must pay a
TPLF investor out of the proceeds of any
recovery can be expected to reject what
may be a fair settlement offer, hoping for a
larger sum of money.' In addition, litigation
funding agreements also contribute to this
problem. In Australia, typically these
agreements provide the investor a greater
percentage of any recovery the longer the
dispute is pending. This incentivises TPLF
investors to instruct claimants’ counsel to
reject early settlement offers to attempt to
drag out the litigation—which, under Fostif,
TPLF investors are permitted to do.

Indeed, in the first empirical study of the
effects of TPLF, researchers found that
increased litigation funding in Australia was
“associated with slower case processing,
larger backlogs, and increased spending by
the courts.”?° The same study
unambiguously concluded that, in Australia,
“an increase in activity of litigation funders
leads to more sclerotic courthouses.”?’

The evidence shows that each of these
consequences is already happening. The
incidence of filed and threatened law suits
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with TPLF has steadily increased with new
funders entering the market to share in
lucrative returns from the forced-settlement
model that has become standard in the
industry. The class action industry in
Australia has matured rapidly over the past
20 years, with the potential to become the
jurisdiction of choice for plaintiffs, lawyers
and funders promoting class actions.??
Since 2000, IMF (Australia) has funded 142
completed cases generating revenue of US
$1.237 billion, making a gross return on
investment of 304 percent.?® Some outside
of Australia are already taking notice. In
April 2013, a UK-based “class-action
services provider” established offices in
Australia after estimating that annual class
action settlements in the region will reach
US $3.4 billion by 2020, the largest regional
total outside the United States.?* This
unchecked acceleration in litigation has
implications for Australia’s civil justice
system, the cost of doing business in
Australia and its global reputation as an
investment destination.

TPLF funding agreements and actions show
that TPLF investors are exerting significant
control over litigation they agree to fund,
invariably with the sole goal of profit
maximisation. This degree of influence arises
because the funding agreements generally
provide for, among other things, TPLF
investors to exercise their discretion to:

(a) investigate the evidentiary basis for the
claims so as to assist in the preparation
of the case and review whether to
continue to provide funding;

(b) investigate the capacity of any
defendant to pay any judgment sum;



(c) provide project management services
including advising the claimant on
strategy, considering the advice of the
lawyers and providing day-to-day
instructions to the lawyers and
seeking compliance with project
estimates and timelines; and

(d) pay the costs of litigation (such as the
lawyers' fees and investigation costs).

In some TPLF agreements there is an
obligation that the claimant must instruct the
lawyers to comply with all instructions given
by the TPLF investor. Unless the claimant
has the prior written consent of the TPLF
investor, the claimant is also prevented from
commencing, discontinuing, abandoning or
settling the case.?® However, TPLF investors
have wide latitude to terminate their
obligations under the funding agreement
and withdraw their funding from the
litigation. The funding agreements often
contain an exclusion clause by which the
TPLF investor does not and is not intended
to owe fiduciary obligations to the claimants
to act for their benefit.

At the same time, the role of legal counsel
and claimants’ interests are diminished and
relegated to secondary status behind those of
the TPLF investors who are effectively calling
the shots—and taking a large portion of any
settlement amount. This also calls into
question who the lawyer's “client” is—the
claimant or the funder—and raises the ethical
issue of whether the lawyer is appropriately
discharging the duty to act in the actual
client’'s best interests. Increasingly, the
funders are “partnering” with lawyers to get a
case up and running. Often, lawyers are
using court processes such as subpoenas and
discovery to obtain access to details of

potential class members so that they and the
TPLF investors can contact those members to
determine whether they want to be involved
in the class action. This is the “book build”
process which is critical to any litigation funder
in determining whether to fund the litigation.

Additionally, funders’ standard arrangements
often have the potential to prolong litigation,
especially in collective actions where there is
no individual claimant directing the litigation.
The terms of funding agreements typically
provide for a greater percentage for the funder
the longer a case goes on. The funding
agreements often structure the TPLF
investor's percentage take based on certain
milestone dates if the resolution of the case is
reached on or after a specified date and/or
before another specified date. While this
ostensibly is compensation for a longer term
of investment, in reality it provides an
incentive for funders effectively controlling the
litigation to hold out for more attractive
settlement offers over time, regardless of
whether claimants’ interests would be better
served by reasonable settlements earlier in
the litigation.

The class action
industry in Australia has
matured rapidly over the past
20 years, with the potential to
become the jurisdiction of
choice for plaintiffs, lawyers
and funders promoting
class actions.

—Stuart Clark, Clayton Utz
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Proposed Reform of the Oversigt Regime

Greater safeguards against the dangers
inherent in TPLF should be implemented
through reforms to the government
oversight regime in Australia. The risks
posed by TPLF are so serious, and the
incentives for misconduct by TPLF
providers are so great, that industry self-
regulation is not a viable option. In addition,
government oversight and regulation of
TPLF are proper because TPLF investors
use litigation proceedings—and compulsory
court processes—as investment vehicles.
In other words, TPLF investors make
money by co-opting the coercive power of
government to command defendants to
appear in court or before arbitrators, turn
over documents and defend themselves. In
these circumstances, regulating TPLF
investors' actions is an entirely proper
function of government. A Commonwealth
regime of “light touch” regulation is the
most sensible and effective way to address
TPLF. From a practical standpoint,
Implementing a regulatory regime to govern
TPLF will be more effective and
straightforward than attempting to achieve
harmonised state systems. Adopting
Commonwealth TPLF rules, laws and
regulations would ensure that one
oversight regime is in place that covers all
of the states. Such an approach would
avoid a checkerboard of disparate state
laws, rules and regulations which likely
would funnel funded cases to the state
courts in the states with the weakest
oversight regimes. Issues that would still
need to be addressed at a state level,
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discussed below, could be handled by the
appropriate court or government body.

In particular, oversight of TPLF should be
strengthened in three ways: (a) an
appropriate independent Commonwealth
authority should be designated to oversee
TPLF regulation; (b) a regime of statutory
safeguards should be adopted that governs
both the practice of TPLF and the entities
that practise it, and which could be
enforced by the designated agency; and (c)
there should be Commonwealth and state
legislation or court rule changes specifying
that TPLF investors are jointly and severally
liable for adverse costs orders, clarifying
that TPLF investors may not engage in
actions that are tantamount to the practice
of law without the appropriate professional
licensing applicable to all lawyers, and
restricting law firms from acting in matters
funded by a TPLF investor in which they
have an economic interest. \We address
each of these efforts below.

A. Commonwealth Legislation

The first step in our proposed oversight
regime is to appoint an agency to oversee
TPLF regulation. The designated body would
be given authority to licence TPLF investors
and to enforce its rules and any laws and
regulations governing TPLF investments.
There may be various options as to the most
appropriate oversight agency.?’



1. LICENSING

Commonwealth legislation should be
enacted that improves oversight of the TPLF
industry and that would be administered and
enforced by the designated government
agency. The proposed legislative framework
would impose a licensing regime on TPLF
investors. Such a legislative regime could
adopt and augment the existing regulatory
framework in Chapter 7 of the Australian
Corporations Act relating to financial
products and the provision of financial
services so that litigation funders are subject
to obligations similar to those applicable to
providers of financial services.?

At the least, an effective licensing regime
would need the following components:

(a) As a condition of obtaining a licence to
operate, a TPLF investor must disclose
the identity and relevant interests of
all members of the TPLF investor's
board of directors and all senior
executive officers.

(b) Any applicant for a licence to invest in
lawsuits must undergo an audit by the
oversight agency to ensure its financial
soundness, and must maintain liquid
capital reserves equal to at least twice
the amount of its investments in
lawsuits. This high capital-adequacy
requirement would help to ensure that
the investor could pay legal fees,
disbursements and any adverse costs
order in the event the litigation is
unsuccessful. We anticipate that
capital-adequacy requirements for
TPLF investors would mirror AFSL
capital requirements.

(c) Any applicant should be required to
post a substantial bond. This money
would remain in an account
administered by the oversight agency,
with any interest or dividends going to
fund enforcement and oversight
activities by the agency.

(d) Any applicant must demonstrate that
it has policies and procedures in place
to ensure compliance with the TPLF
oversight regime proposed here,
including training its employees
regarding compliance.

In administering this licensing regime, the
oversight body would issue regulatory
guidelines on how it will interpret and apply
the law. See Appendix B for a detailed
description of various options for a licensing
regime to regulate TPLF.

2. ENFORCEMENT

The oversight agency should also have
meaningful authority to ensure compliance
with the laws governing TPLF investments.
As part of this authority, it should be able to
commence enforcement proceedings,
obtain civil penalties for violations, make
suspension or banning orders and vary the
TPLF licence conditions. It should also have
the power to seek scaled monetary
penalties against violators, based upon the
seriousness of the offence, which could be
enhanced for repeat violations.
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B. Legislative Safeguards

In addition to appointing a regulatory
authority to oversee TPLF investments,
Parliament should implement further
legislative safeguards to be enforced by
that agency. These safeguards should be of
two types: statutory provisions that would
govern TPLF investers generally, and
statutory provisions relevant to TPLF
investments in particular disputes.

1. PROVISIONS GOVERNING TPLF INVESTORS
GENERALLY

(a) Prohibition on Law Firms Representing a
Party in Matters Funded by TPLF Investors
in Which They Have a Financial Interest

Law firms that have an ownership interest in
a TPLF investor funding a case should not be
permitted to act for a party in the same
matter. Permitting a law firm with an
ownership interest in a TPLF investor to offer
legal advice in a matter funded by that
investor diminishes the quality of legal advice
available to clients in at least two ways:

(i) First, lawyer investors may focus
more on the TPLF investor's profit
prospects than on their clients’
interests. This is likely to be a
particular problem in class actions
where there is typically no claimant
directing the suit to whom the
lawyer would report.

(i) Second, financial ties between the
lawyer and the TPLF further dilutes
the already diminishing role of the
client in the legal system as
lawyers are pulled by the interests
of the influential investor more so
than the interests of their clients.
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The overriding duty of a lawyer is to act in
the best interests of the client. As
fiduciaries, lawyers have an obligation to
prefer their clients’ interests over their
own. A legal practitioner should be acutely
aware of the fiduciary nature of the
relationship with their clients, and always
deal with their clients fairly, free of the
influence of anything which may conflict
with a client’s best interests.?® A legal
practitioner must not accept instructions to
act for a person in any proceedings or
continue to act for a person engaged in
such proceedings when the practitioner is,
or becomes, aware that the person’s
interest in the proceedings is, or would be,
in conflict with the practitioner’'s own
interest or the interest of an associate.*°

The concern with law firms that own TPLF
companies also acting in a funded matter is
that this duty is compromised. For any
given client, the same lawyer would have a
duty to the TPLF investor to maximise
profit, but at the same time owe a duty to
the client to maximise the amount of the
claim. Often these duties will clash. While a
lawyer would defer to the interests of the
client, a TPLF investor has no such
incentive or obligation.

At present, there is no express legislative
prohibition against a law firm having a
financial interest in a TPLF investor also
acting in a funded matter for one of the
parties in the case. However, the problems
with this practice have been recognised.®'

(b) Breach Reporting
Legislation should require TPLF investors to

report any breach of the laws, regulations or
rules governing TPLF to the oversight agency.



Failure to report a breach should itself
constitute a breach. This would bring TPLF
regulation in line with requirements applicable
to other financial services licensees.*

(c) Funding Agreements

As a condition of licensing, TPLF investors
should be required by legislation to include
in their funding agreements an indemnity in
favour of the claimant to pay adverse costs.

There is currently no express legislative
obligation imposed on TPLF investors to
assume the risk of meeting an adverse
costs order.® Court rules permit courts to
exercise a discretion to make a costs order
against a non-party (such as a litigation
funder) in the interests of justice. However,
absent a court order a TPLF funder may
avoid adverse costs even if it organised,
controlled and financed the unsuccessful
lawsuit.

Funders should also be required to agree
that control over significant strategic
decisions in a lawsuit, such as when to
settle and for how much, should be
reserved for the claimants. A TPLF investor
exerts a significant degree of control over a
case because the TPLF funding agreement
typically confers wide-ranging contractual
discretion on the TPLF investor. A
legislative requirement that a TPLF investor
must give an undertaking not to exert
control over decision-making in the
litigation, and a legislative requirement to
include such an undertaking in the funding
agreement, would promote a greater regard
for the claimants, who are the ultimate
beneficiaries, to act appropriately and in
their best interests.

2. PROVISIONS RELATING TO TPLF INVESTORS’
CONDUCT IN CASES

(a) Requirement that a Representative
Claimant Instruct Lawyers

After the High Court’s decision in Fostif,
TPLF investors have been able to instruct
law firms directly. This is especially
problematic in class actions, where
individual claimants are not significantly
involved in directing the litigation. Without
challenging Australia’s policy behind
permitting TPLF investors to solicit
claimants and select lawyers, ILR is
concerned that permitting TPLF investors
to instruct lawyers on an ongoing basis
leads to higher costs and delayed case
resolutions. As noted above, Australian
TPLF agreements typically grant the
investor a greater share of any award the
longer the case remains pending. This
incentivises TPLF investors to prefer
drawn-out cases, even though such cases
result in higher costs for defendants (and
for losing claimants) and waste scarce
judicial resources. For this reason, once a
lawsuit is commenced, legislation should
prohibit TPLF investors from further
instructing the lawyers.

The legislation should further provide that in
class actions, the court will appoint a
claimant from the class to serve as a
representative to the lawyers. This would
prevent TPLF investors influencing the
claimant they have chosen and thereby
prevent the TPLF investors from indirectly
controlling the instructions given to the
lawyers about the conduct of the case, so
that the claimants’ interests do not become
subservient to the TPLF investors’ interests.
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(b) Disclosure Requirements

Currently, Corporations Amendment
Regulation 2012 (No. 6) exempts litigation
funders from the disclosure obligations
applicable to AFSL licensees. To protect
consumers, legislation should provide that,
in each case, the TPLF investor must
disclose to the claimants:

() The fees payable to the investor;

(i) The obligations and rights of the
investor, especially the level of
control over decision-making in the
litigation and termination rights;

(iii) The obligations and rights of lawyers;

(iv) The obligations and rights of
claimants; and

(v) An estimate of costs.
(¢) Fiduciary Duties

Legislation should provide that TPLF
investors have a non-waivable fiduciary duty
to act in the best interests of claimants.
Fiduciary obligations create a standard of
undivided loyalty characterised by a number
of duties, including the duty to:

(i) Avoid conflicts of interest;

(i) Avoid unauthorised profit from the
fiduciary relationship;

(i) Act in good faith; and

(iv) Act in the client’s interests and not
one’s own benefit.
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The desirability of a fiduciary relationship
between the TPLF investor and claimants
that is imposed by legislation arises from
the significant degree of control the funder
exerts over the litigation, which also
underpins the need for an express statutory
undertaking not to exert undue control of
the lawsuit as discussed above. The role of
a TPLF funder mirrors that of a law firm,
because the funder chooses which cases
to fund, which claimants to support, which
lawyers to engage and what litigation
strategy to deploy. The claimant is
effectively handing control over to the
funder who holds economic power over the
funding of the litigation. An overriding
clause requiring the TPLF funder to act in
the best interests of the claimants seeks to
ensure that decisions about the litigation
are made properly on a case-by-case basis
(including whether a claim is worth filing or
not, the ongoing conduct of the case and
potential settlement of the dispute) to
protect the claimants’ interests, and not
driven by the imperatives of the funder’s
funding model based on the present value
of their expected return.®*

(d) Prohibition on Conflicts of Interest

As discussed above, TPLF investments can
lead to substantial conflicts of interest
among TPLF investors, lawyers and
claimants.*® Senator George Brandis
recently acknowledged the real potential
for conflicts of interest in TPLF-funded
litigation, saying, “| am not satisfied that
the existing unregulated system
sufficiently addresses the conflicts of
interest and moral hazards of, in particular,
the litigation solicitors who have a very
significant interest in this litigation.”®
Given the risks that these conflicts pose



for consumers—and for the sound and
impartial administration of justice—ILR
believes that legislation should provide that
TPLF investors must avoid conflicts, not
simply manage them. Currently,
Corporations Amendment Regulation 2012
(No. 6) does not mandate conflict
avoidance but instead provides that
regulations may require a TPLF investor to
“have arrangements, and follow certain
procedures, for managing conflicts of
interest in relation to the scheme.”

In April 2013, the Australian Securities and
Investments Commission (“ASIC")
released its Regulatory Guide 248
“Litigation schemes and proof of debt
schemes: Managing conflicts of interest”
designed to supplement Corporations
Amendment Regulation 2012 (No. 6) and
articulate ASIC's expectations about
maintaining adequate conflict management
procedures. Conflicts of interest between
the funder, lawyers and claimants may
arise in a litigation funding scheme where
there is a pre-existing legal or commercial
relationship between the funder, lawyers
and claimants. The Regulatory Guide states
that “[w]hile you must take responsibility
for determining your own approach to
managing interests that conflict, in our
view, if your arrangements are not
consistent with the guidance and
expectations in this guide, you are less
likely to be complying with the obligation
and will be exposed to a greater risk of
regulatory action.”®’

If, as some have asserted,® the role of
TPLF investors mirrors the role of lawyers
by virtue of the significant degree of control
they exert over, and their intimate
involvement in, the litigation, it would be

incongruous for TPLF investors simply to
manage rather than avoid conflicts of
interest. A prohibition on conflicts of
interest in the TPLF context would also be
a necessary consequence of a fiduciary
relationship between the TPLF investor and
claimants if such a relationship is imposed
by legislation.

C. Court and Other Rules

1. TPLF PROVIDER JOINTLY AND SEVERALLY
LIABLE FOR ALL COSTS AWARDED AGAINST
THE CLAIMANT

In Jeffery & Katauskas Pty Limited v.
Rickard Constructions Pty Limited,*® the
High Court held that a lower court “did not
have the power to make a costs order
against a company which was not a party to
litigation merely because the company had,
for commercial gain, funded litigation by an
insolvent plaintiff without indemnifying the
plaintiff against an adverse costs order. "4
As a result of the High Court’s decision, the
defendant was denied reimbursement of its
legal fees, even though it had been
successful in the underlying litigation,
because the claimant was insolvent.

Jeffery's result is not fair—TPLF investors
make litigation possible by investing in it,
and they should be responsible for any
adverse consequences of their
investment decisions.

At present, there is no legislative obligation
at the Commonwealth or state levels
imposed on TPLF investors to assume the
risk of meeting an adverse costs order
jointly and severally. The court rules at the
Commonwealth and state levels provide
only limited relief because a costs order
against a non-party (such as a litigation

Improving the Environment for Business in Australia



funder) will depend on the exercise of the
court’s discretion.*!

Accordingly, the Commonwealth and state
governments and/or courts should require
that, in the event that a claimant whose case
is funded by TPLF investors has an adverse
costs order entered against it, the TPLF
investors should be jointly and severally
liable with the claimant for satisfying the
cost award. Moreover, this obligation should
not be limited to the amount of the
investors' investment in the litigation.

2. PROHIBITION ON PRACTICE OF LAW

The significant control typically exercised by
TPLF investors over the litigation they fund
could also be viewed as tantamount to the
practice of law.* Commmonwealth and state
legislation or court rule amendments are
required to clarify that TPLF investors may
not engage in actions that are tantamount to
the practice of law without the appropriate
professional licensing applicable to all
lawyers.** The amendments should also
clarify that persons who engage in TPLF
may not be permitted to hold themselves
out to the public as lawyers for hire.

TPLF investors make
litigation possible by
investing in it, and they
should be responsible for
any adverse consequences
of their investment
decisions.

—Lisa A. Rickard
President, U.S. Chamber Institute for
Legal Reform
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Conclusion

Australia’s courts and legislatures have
made the policy decisions to embrace
pervasive third-party investments in
litigation. But now, having done so, strict
oversight of those investments is
necessary to protect consumers, claimants,
businesses and all stakeholders in the
sound administration of civil justice in
Australia. Prior to the High Court’'s decision
in Fostif, the issue of whether and to what

degree oversight of TPLF investors is
necessary was closely considered by the
Standing Committee of Attorneys General
and others. Now, more than ever, this issue
should be at the forefront of policy debate
in Australia. For the reasons described
above, a Commonwealth oversight regime
that implements the safeguards described
in this paper is necessary.
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About the U.S. Chamber Institute for Legal Reform

ILR is a not-for-profit public-advocacy
organisation affiliated with the U.S. Chamber
of Commerce, the world's largest business
federation, representing the interests of
more than three million businesses of all
sizes and sectors, as well as state and local
chambers and industry associations. ILR’s
mission is to restore balance, ensure justice,
and maintain integrity within the civil legal
system. Since ILR’s founding in 1998, it has
worked diligently to limit the incidence of
litigation abuse in courts around the world
and has participated actively in legal reform
efforts in the United States and abroad.

As part of its core mission, ILR has been
studying the effects of TPLF for several
years. |t has sponsored several nonpartisan
symposia and conferences, and has
released articles on the effects of TPLF in
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the United States and in Europe. ILR also
has engaged in public advocacy with several
state legislatures in the United States, and
has been consulted by the governments of
European countries and the European
Commission regarding TPLF. Recently, ILR
submitted comments on the Australian
Treasury’s consultation draft of the
Corporations Amendment Regulations 2012.

Because many of ILR's members have
substantial business activities in Australia, ILR
is deeply invested in the orderly administration
of justice in Australia and in the evolution of
Australian legal regimes. ILR submits this
proposed oversight regime to protect its
constituents, as well as all stakeholders in the
civil justice system, from individual consumers
to the largest multinationals.



Appendix A—Options for Oversight Agencies

OPTION 1

One option would be for Parliament to
empower the Australian Securities and
Investments Commission (“ASIC") to
oversee the TPLF industry. This can be
achieved through amendments to the
existing Corporations Act 2001 (Cth) and
the Corporations Regulations 2001 (Cth)
under section 798G of the Corporations Act
2001 (Cth). ASIC is an appropriate
enforcement body given its experience
with financial services industries and
understanding the problems arising within
that setting. TPLF in Australia is, at its core,
a financial service, making ASIC the proper
regulator for TPLF. In connection with
appointing ASIC as the agency to oversee
TPLF investments, ASIC would be given
the authority to licence TPLF investors and
to enforce its rules and any laws and
regulations governing TPLF investments.

OPTION 2

The Australian Competition and Consumer
Com Commission (“ACCC") could also be
authorised to oversee the TPLF industry.
The ACCC is the government agency which
administers the Australian Competition and
Consumer Act. It exercises its statutory
powers and functions to enhance the
welfare of Australians through the
promotion of competition and fair trading
and provision for consumer protection. The
ACCC's obligations include:

* investigating possible breaches of the
competition and consumer protection
provisions and, where appropriate,
bringing enforcement proceedings and
obtaining compensation or redress;

e considering applications for immunity
from the competition law on a range
of public interest grounds; and

e arbitrating disputes over access to
essential facilities and in the
telecommunications industry.

The ACCC's focus on consumer protection
arguably would qualify it to undertake the
type of protection for users of the TPLF
funding service (claimants to lawsuits) that
IS so conspicuously lacking at present.

However, the ACCC may not be a suitable
agency to be allocated responsibility for
oversight over TPLF, since the statutory
regime for which the ACCC is responsible
does not involve the administration and
enforcement of a licensing regime like the
AFSL regime under the Corporations Act.
Additionally, given that TPLF falls broadly
within the category of financial services,
ASIC would appear to be the more suitable
oversight agency because, unlike the ACCC,
ASIC is responsible for the regulation of
financial services and financial products.

Improving the Environment for Business in Australia



OFTION 3 statutory body with expertise in financial
Another possibility could be to regulate service regulation. Moreover, in the

TPLF investors under the various state absence of a uniform national scheme
regimes governing the legal profession. regulating the legal profession, leaving
However, TPLF companies are first and oversight to the state bodies would be
foremost providers of financial services and  unlikely to result in a uniform approach. The
should not be engaged in the provision of result instead could be to encourage forum
legal services. As such, oversight would shopping by TPLF investors.

more properly reside with an independent

Appendix B—O0Options for an Oversight Regime

OPTION 1 - NEW LICENCE OPTION 2 - NEW “FINANCIAL PRODUCT"

1. This option would involve the 3. This option involves specifically including
implementation of a new legislative TPLF schemes as a “financial product”
regime specific to TPLF schemes. \Where under Division 3 of Chapter 7 of the
implemented the new regime could Corporations Act. This would require
require TPLF scheme operators (and any persons who provide “financial
persons involved in providing relevant services” in respect of TPLF schemes to
services in respect of TPLF schemes) to be covered by an AFSL and to otherwise
be covered by a specific licence which comply with the existing AFSL
could include appropriate conditions. framework and obligations. There would

of course also be an opportunity to seek

2. This approach would be similar to the appropriate additional obligations for
relatively recent evolution of “credit”, TPLF scheme operators (which, for
which is now regulated by the National instance, would not otherwise apply to
Consumer Credit Protection Act 2009 financial service providers).

(Cth) and corresponding regulations and

where an entity that engages in 4. A similar approach was taken recently
providing “credit activities” must be with respect to “margin lending
covered by an Australian credit licence. facilities” which were added as

It is worth noting here that the “financial products” together with a
Australian credit licence regime is based new “responsible lending regime”
very heavily upon the AFSL regime. which imposed additional obligations

upon margin loan providers.
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OPTION 3 - NEW CLASS ORDER

5. This option involves the introduction of a

regime for TPLF schemes through a
new ASIC Class Order. The new Class
Order could seek to regulate TPLF
schemes in the same manner as
contemplated by Option 2 (that is, treat
TPLF schemes as “financial products”
and so require TPLF scheme operators
and related participants to be covered
by an AFSL).

This approach is similar to the existing
regulation by ASIC of both “managed
discretionary accounts” and
“platforms”. This approach is generally
taken in respect of new or novel
“financial products” where the
application of the existing financial
services regime would be inappropriate
and allows for the existing regime to
apply in part and new bespoke
obligations also to apply.

OPTION 4 - EXPANDED REGULATIONS

7. This option involves amending the
existing Corporations Amendment
Regulation 2012 (No. 6) (which
commences on 12 July 2013) so as to
include, for instance, additional
obligations and/or to reduce the breadth
of the exemptions currently afforded to
TPLF schemes.
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regulated by the Legal Profession Act and the
Professional Conduct and Practice Rules in each State.
There are strict rules and regulations about eligibility and
certification to engage in the practice of law and the
reguirements pertaining to the conduct of a legal practice.
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