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Introduction and Executive Summary

In recent years, class action litigation in Canada has become
commonplace, growing or threatening to grow in frequency in
many areas of law, resulting in an increasingly favorable
environment for class actions and many substantial and high
profile settlements.” While many accept that class actions will be
part of the litigation landscape in Canada for the long term and can
be an appropriate procedural vehicle in some cases, they also
come with significant costs, particularly when class actions are
commenced that have little or no merit but the pressures on
companies to settle the cases are substantial 2

In addition to the economic and reputational
risks for businesses that find themselves
defending class proceedings, the economic
costs of class action litigation may ultimately
be felt by shareholders (in the form of
reduced stock value),® consumers (in the
form of increased prices and lessened

or delayed innovation),* and employees

(in the form of diverted time addressing
litigation, and potential salary or job cuts in
extreme cases).® These consequences raise
serious concerns that many aspects of and
developments in the class action regimes

in Canada impose unwarranted burdens on
defendants and the courts, at the ultimate
expense of shareholders, taxpayers and
consumers.

The often stated objectives of class
proceedings are to promote access to
justice, judicial economy and behavior

modification. With respect to the first

and perhaps most important of these
objectives, the Supreme Court of Canada
has expressly stated that “access to
justice” requires access to just results,
not simply access to the legal process

for its own sake.® While many writers

in this area focus their remarks on the
importance of substantive justice for
claimants (class members), some have
emphasized the obvious—that defendants,
as well as plaintiffs, are entitled to access
to justice; in other words, access to just
outcomes,’ in the form of a final judgment
or a settlement. However, many aspects
of the class actions regime, including

low certification standards, asymmetrical
certification appeal rights (including the
ability of plaintiffs to reframe their case
for certification on appeal), a sometimes
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unbalanced application of the loser pays
costs regime, and the increasing availability
of third party litigation funding, raise
guestions about whether class actions fairly
achieve access to justice.

“ While many writers in this
area focus their remarks on the
importance of substantive
Jjustice for claimants (class
members), some have
emphasized the obvious—that
defendants, as well as plaintiffs,
are entitled to access to justice;
in other words, access to just
outcomes, in the form of a final

judgment or a settlement. , ,

To understand whether class proceedings
legislation was “working as intended”,
the Ontario government asked the

Law Commission of Ontario (LCO) to
engage in a comprehensive review of the
Ontario Class Proceedings Act, 1992 and
experiences with that legislation since it
came into force in 1993.% Given Ontario’s
status as a leader in this area, many thought
that the LCO’s recommendations and any
subsequent action taken by the Ontario
government could influence reforms in
other Canadian provinces and territories.

Unfortunately, the LCO review process
was placed on an indefinite hold, with no
meaningful activity on the review for more
than two years. However, many troubling
trends have continued apace in class
proceedings in Ontario and other Canadian
provinces. One judge in Quebec recently
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went so far as to suggest that the Quebec
legislature should reconsider the usefulness
of the authorization (certification) step.®

There is now renewed interest in this issue,
with the LCO announcing on September 22,
2017, that it was launching a project entitled
“Class Actions: Objectives, Experience and
Reforms”, with consultations expected

to begin in late 2017 and a report to be
released in late 2018.

As this paper will describe in more detall,
specific reforms’ are needed to achieve
the overarching goals of:

a. Discouraging the commencement of
frivolous, meritless, or overly broad class
proceedings;

b. Encouraging the timely and fair
resolution or adjudication of class
proceedings; and

c. Ensuring that the costs of class action
litigation are fairly distributed among
plaintiffs, defendants, and others with
interests in the litigation."

Accordingly, this paper describes a dozen
procedural reforms that address certification
standards, appeals, overlapping cases, tolling
of limitations, third party litigation funding
transparency, and several other topics.

While these recommended reforms focus
on the Ontario Class Proceedings Act, they
are equally warranted in other provinces
with similar provisions in their class action
legislation. The recommended reforms are
as follows:

1. Add a merits assessment as a criterion
for class certification.

2. Require plaintiffs to demonstrate by
evidentiary proof that the criteria have
been met on a balance of probabilities.



3. Require judges to consider
management of individual cases
instead of certifying a class action
where the number of potential
claimants is small.

4. Establish symmetrical appeal rights.

5. Preclude plaintiffs from amending class
definitions and common issues on
appeal.

6. Adopt provisions to address
overlapping class proceedings in
multiple provinces.

7. Require that by default the costs of
notice of certification be borne by
the plaintiff.

10.

11.

12.

Codify transparency and other
requirements for third party litigation
funding.

Provide that tolling of limitation period
commences only when the claim is
certified, but is retroactive to the date
the claim commenced.

Toll limitation periods for defendants’
contribution and indemnity claims from
the date the class members’ claims are
tolled until the date when the identities
of class members can be discovered.

Provide for automatic dismissal of class
proceedings for want of prosecution.

Permit defendants to make offers to
settle the claims of a sub-group of class
members at any time post-certification.
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Reform Recommendation #1

Add a merits assessment to the class certification criterion,
requiring a reasonable possibility of success.

A putative class action plaintiff should be
required to make a modest showing that
the proposed class action has some merit

at the certification stage. Based on positive
experience with the leave requirement for
secondary market securities class actions in
the Ontario Securities Act, the threshold test
for certification of class actions of all types
should include a requirement that “there is a
reasonable possibility that the action will be
resolved at trial in favour of the class”.

The Supreme Court of Canada has
affirmed that, under the existing class
action legislation, “the threshold [for
class certification] is a low one” and that
the court is not permitted to consider
the merits of the plaintiffs’ claims when
deciding whether to certify a proposed
class action.'

The lower the certification threshold, the
higher the risk of meritless and extortionate
class actions being brought, with the

goal of extracting unjust settlements.
While class actions are proceeding to
common issues trials in Canada with

more frequency,’ it remains the case

that most class actions never reach a trial
on the merits. Defendants come under
considerable pressure to settle class
actions for reasons extraneous to their
merit, or on terms that are disproportionate
to the merits of the actions. Factors
contributing to settlement pressure include
the size of potential damages exposure,
the enormous economic costs of defending
a class proceeding, and the inherent
reputational pressure from publicity
surrounding many class proceedings.'

Some provinces, including Ontario, have
implemented a “loser pays” costs system
as a mechanism to try to discourage
frivolous class actions.’® However, no
common law province has implemented any
form of merits threshold in its certification
criteria.’® There are several reasons why the
loser pays costs rule—in those provinces
that have implemented it—is insufficient
alone to address the risk of “strike suits”
with little or no merit. First, with a low
certification threshold, plaintiffs are unlikely
to be deterred by the prospect of a costs
award at the certification stage, because

so many actions in which certification has

The lower the certification threshold, the higher the risk of
meritless and extortionate class actions being brought, with the

goal of extracting unjust settlements.
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been sought have ultimately been certified.
Second, many class actions have received
third party funding (discussed further
below), and the funder has taken on the
plaintiff's exposure to the loser pays costs
award. Third, so long as the overwhelming
majority of certified actions ultimately settle,
the prospect of an adverse costs award
following a merits adjudication will not be
as effective a deterrent. Finally, the risk of
strike suits is even higher in other provinces
that have adopted a “no costs” regime for
class proceedings, such as British Columbia.

While recognizing that a certification
motion is a procedural motion and that it
precedes discovery, some analysis of the
merits of a proposed class action should be
mandated at the certification stage to weed
out weak claims early. A proposed class
action may be meritless either because

it has no likely prospect of success on its
facts, or because it is not suitable for class
treatment, even though there may be some
small group of individuals with viable claims
against the defendant. A higher certification
threshold is necessary to ensure that
substantive justice is not sacrificed in
pursuit of the access to justice objectives
of class proceedings legislation.

Legislated certification criteria should

be amended to include a preliminary

merits assessment similar to the one
conducted to pursue a secondary market
misrepresentation claim under the securities
legislation in Ontario and Quebec. Under
that legislation, in order to obtain leave to
pursue such an action, the court must be
satisfied that there is a reasonable possibility
that the action will be resolved at trial in
favour of the plaintiff."”” This criterion is
assessed on the basis of affidavits filed

by both the plaintiff and the defendant

and does not require any pre-certification

discovery.'® This leave requirement in
securities legislation applies in addition to
the usual “loser pays"” costs rule in Ontario.

Theratechnologies Inc. v 121851 Canada
Inc.'® and Canadian Imperial Bank of
Commerce v Green® are two recent
decisions of the Supreme Court of Canada
considering this leave requirement, and
are instructive on why and how they could
be applied generally to class actions. After
noting the “depth of public concern” about
entrepreneurial litigation and the necessity
for measures to prevent “strike suits” in
the securities class action context—that

is, “meritless actions launched in order

to coerce targeted defendants into unjust
settlements”?'—the Supreme Court held
that the “[leave] threshold should be more
than a ‘speed bump’.... In other words, to
promote the legislative objective of a robust
deterrent screening mechanism so that
cases without merit are prevented from
proceeding, the threshold requires that
there be a reasonable or realistic chance
that the action will succeed”.?? In Green,
the Supreme Court commented that the
leave threshold in the Ontario Securities
Act® reflected a deliberate weighing of
the interests of potential plaintiffs and
defendants and, in turn, a balance between
deterrence and compensation.?

Experience with securities class actions
in Ontario to date indicates that the
requirement for a modest merits
assessment has not discouraged the
pursuit of claims with merit, or prevented
class proceedings from being pursued

by class counsel who believe that they
have some merit. A 2017 NERA Economic
Consulting study found that the number
of securities class action lawsuits filed

in Canada more than doubled in 2016
compared to the year before.?
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“ There would be considerable benefit to requiring a putative class

action plaintiff to make a modest showing that the proposed class

action has some merit at the certification stage. Such a requirement

would provide a mechanism to weed out proposed class actions that are

doomed to fail if they proceed to trial and would help deter the

commencement of such claims in the first place. , ,

There would be considerable benefit to
requiring a putative class action plaintiff

to make a modest showing that the
proposed class action has some merit at
the certification stage. Such a requirement
would provide a mechanism to weed out
proposed class actions that are doomed

to fail if they proceed to trial and would

help deter the commencement of such
claims in the first place. It would also give

a certification judge a more meaningful
opportunity to narrow a putative class action
by refining the proposed class definition and
common issues to properly reflect what

is really in issue, in those cases that have
enough merit to warrant certification.

While summary judgment is becoming an
increasingly useful tool in facilitating the
efficient adjudication of some class actions
on their merits,?® summary judgment is
not a proper substitute for a meaningful
screening of proposed class actions at the
certification stage. First, many judges will
not entertain summary judgment motions
prior to the certification hearing,?” forcing
defendants to incur the time and costs of
the certification motion, even in cases that
have little or no merit. Second, despite
some case law suggesting that discovery
is not a prerequisite for a summary
judgment motion,?® class counsel may

@ U.S. Chamber Institute for Legal Reform

well be allowed to proceed with discovery
before the summary judgment motion

is heard, adding greatly to the delay and
expense of the proceeding. With an early
merits assessment as part of certification,
defendants would not need to bring
expensive and lengthy summary judgment
motions to dismiss unmeritorious claims,
and potentially provide extensive pre-motion
discovery. By way of example, in one recent
pharmaceutical class action, the defendant
was successful in dismissing the action
prior to certification on the grounds that
there was insufficient evidence of general
causation; however, extensive documentary
production occurred prior to the motion.?°

Experience has shown that a class

action is just as important and potentially
problematic whether it relates to a
secondary market securities transaction

or any other area of law. The rationale in
Theratechnologies for the leave test applies
equally to other types of class actions.
Disposing of all types of class actions with
little or no merit early in the case, before
significant expense and inconvenience is
incurred by all parties and the courts, will
promote and better balance the judicial
economy, deterrence, and the access to
justice objectives of class action legislation.



Reform Recommendation #2

Impose an evidentiary burden on the plaintiff, requiring the plaintift
to affirmatively demonstrate by evidentiary proof that the
certification criteria have been met on a balance of probabilities.

Presently, Canadian class proceedings
legislation does not expressly address the
evidentiary burden on a certification motion.
The Supreme Court of Canada has affirmed
that the evidentiary standard is low, requiring
the plaintiff to only show “some basis in
fact”—rpractically speaking, some basis in
the admissible evidence—that each of the
certification criteria (other than the criterion
that the pleadings disclose a reasonable
cause of action) is met.®® At the certification
stage, the Court is not required to resolve
conflicting facts and evidence,® and as
discussed above, must refrain from delving
into the “merits” of the underlying claims.

At a minimum, the legislation should be
amended to align the certification threshold
with the framework set out by the United
States Supreme Court in Wal-Mart Stores,
Inc. v. Dukes.?? The plaintiff should be
required to “affirmatively demonstrate
compliance” with the certification criteria
by evidentiary proof that the certification
criteria have been met on a balance of
probabilities (not just “some admissible
evidence")—the burden of proof applied in
most other civil proceedings. Additionally,
the certification judge should be
empowered to weigh and resolve conflicts
in the evidence filed on a certification

“ The plaintiff should be required to ‘affirmatively
demonstrate compliance’ with the certification

criteria by evidentiary proof that the certification

criteria have been met on a balance of probabilities

(not just ‘some admissible evidence’)... ’ ,
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motion, to enable a “rigorous analysis”
of the record to determine whether the
certification criteria have been met.

The need for a higher evidentiary threshold
Is most palpable in cases involving issues
of general causation or class-wide loss. In
a trilogy of cases in the indirect purchaser
context,®® the Supreme Court of Canada
held that a harm or loss-related issue
should not be certified unless a plaintiff
can adduce some credible and plausible
evidence that there is a method by which
impact can be proven on a class-wide
basis.® This principle was applied in the
product liability context, when the BC Court
of Appeal set aside certification of a class
action on the basis that the plaintiff had
not provided evidence of a methodology
to establish that the class as a whole had
been affected or put at risk by the drug.®®

However, the methodology requirement
has not been consistently applied or
interpreted in subsequent decisions,®®
largely owing to the court’s inability or
reluctance to scrutinize expert evidence at
the certification stage.

As noted earlier, the certification motion

Is an important event with potential
ramifications beyond just the motion

itself. Certification of a class proceeding
can have a significant economic and
reputational impact on the defendant

and other stakeholders. Certified class
proceedings impose considerable burdens
on the resources of parties and the court
itself. The importance and costs of these
proceedings dictate that the evidentiary
threshold should be aligned, at a minimum,
with the threshold used in the vast majority
of other civil proceedings.

‘ ‘ The importance and costs of these proceedings dictate that the

evidentiary threshold should be aligned, at a minimum, with the

threshold used in the vast majority of other civil proceedings. , ,
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Reform Recommendation #3

Require judges to consider case management of individual cases
as an alternative to certifying a class action where there are a
small number of potential claimants.

In certifying class actions, Canadian courts
often conclude that a class proceeding
would be manageable and would achieve
the objectives of class actions once they
have found that there is a significant
common issue to be resolved.®” However,
that conclusion will only be tested when
cases start to proceed through all stages of
trial, including the individual issues stage,
which has rarely occurred to date.®

Currently, a class action may be certified
with as few as two class members.
Although cases involving small classes

(fewer than 100 members) can be certified,

these cases could be more easily handled
with coordinated case management and
discovery. Having cases coordinated within
each province could help to address as
yet unresolved jurisdiction, choice of law
(limitation period) and enforcement issues.
Nonetheless, plaintiffs’ counsel have been
disinclined to use any procedural vehicle
other than class actions to litigate mass
wrongs,®® even when alternatives would
seemingly be more efficient or cost-
effective.*

Having cases coordinated
within each province could help
to address as yet unresolved
jurisdiction, choice of law
(limitation period) and

enforcement issues.

A few Canadian judges have attempted

to direct coordinated case management
instead of proposed class proceedings
where there are small numbers of claimants,
but those decisions have been overturned
by appellate courts, citing existing
certification standards.*' Legislative reform
requiring the court to consider coordinated
case management and discovery as an
alternative to a class action, based simply on
the nature of the case and their experience,
would give the trial judges more discretion
to direct procedures that will lead to the
timely and proportionate resolution of the
claims of the putative class.*
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Reform Recommendation #4

Make appeal rights symmetrical, allowing defendants to appeal

as of right.

In Ontario, the problems posed by low
certification standards are compounded
by asymmetrical appeal rights following a
certification decision, allowing a plaintiff
to appeal “as of right” while a defendant
must first obtain leave to appeal.*® Other
provinces have symmetrical appeal rights,
with the same appeal routes for both
plaintiffs and defendants. In this regard,
Ontario is an outlier. In Ontario, many of
the defendants’ applications for leave are
denied, delaying or preventing appellate
consideration of issues important to

defendants, while issues raised by plaintiffs
get an automatic review.

Given the importance of the certification
motion, and the fact that so many cases
settle after certification, certification is
equally important to both sides and fairness
demands that they should have the same
rights of appeal. There is no principled
reason for asymmetrical appeal rights, and
the Ontario class action legislation should
be amended to provide equal rights of
appeal for both plaintiffs and defendants.

‘ ‘ Other provinces have symmetrical appeal rights, with the

same appeal routes for both plaintiffs and defendants. In this

regard, Ontario is an outlier. , ,
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Reform Recommendation #5

Preclude plaintiffs from materially amending class definition and

common issues on appeal.

It has become increasingly common for
class action plaintiffs who have been denied
certification at first instance to substantially
re-cast the proposed class action on appeal,
usually by amending the proposed class
definition and list of common issues. While
appellate courts in Ontario have noted that
raising entirely new issues on appeal is
generally not an acceptable practice, they
seem to have given more latitude to plaintiff
appellants to change their positions in class
proceedings.* The Ontario Court of Appeal
has commented that “class proceedings
evolve as they work their way through the
court system” and therefore, “there must
be some latitude for consideration of issues
not raised at first instance provided that the
other party is afforded procedural fairness” .4

Unfortunately, this practice encourages
plaintiffs (especially when funded, and

indemnified for costs) to use a shotgun
approach at the certification stage, with little
downside, knowing they can take a more
moderate and focused approach on appeal,
with the benefit of the certification judge’s
findings. This certainly does not promote
fairness or efficiency for the parties, or

the certification judge for that matter. This
practice also undermines the goal of judicial
economy, as the appeal court is essentially
called upon to engage in a de novo review of
the certification criteria, rather than apply the
more limited standards of review ordinarily
applicable to appeals.

Even in cases where a costs order is made
in the court below, partial indemnity costs
do not fully compensate the defendants for
the wasted time and expense of the original
motion.*® Moreover, the defendants will
also have been deprived of the opportunity

n
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to consider consenting to (or not opposing)
the narrowed class and common issues,
potentially avoiding altogether the costs,
inconvenience, and judicial resources of an
opposed certification motion.

Legislative reform is appropriate to require
the plaintiffs to: (1) abandon their appeal

if one has been brought, and return to

the judge hearing the class certification
motion; and (2) pay the defendants’

@ U.S. Chamber Institute for Legal Reform

partial indemnity costs of the original
certification motion, if they wish to

amend their proposed class definition or
common issues, with adequate time for
the defendants to consider and respond to
the amendments. This modification would
encourage more preparation and efficiency,
resulting in greater access to justice (as
costs are reduced) and a better use of court
resources, and is fairer to defendants.



Reform Recommendation #6

Adopt provisions similar to Saskatchewan regarding multi-
jurisdiction class actions to facilitate better coordination of
overlapping cases in different provinces.

The problem of overlapping class across the country,® class action defendants
proceedings in different provinces has vexed  are still often left fighting a battle on multiple
both plaintiffs and defendants throughout fronts in the absence of clearer mechanisms

the history of class proceedings in Canada.*”  for coordination.*
Given the limited jurisdiction of Canada’s
Federal Courts, most civil litigation must
be brought in provincial superior courts. It
is not uncommon for there to be multiple
class actions commenced in different
provinces concerning the same subject
matter, seeking certification of proceedings
with overlapping class definitions. Despite
judicial criticism of some plaintiffs’ counsel
who tactically file overlapping proceedings

While the Canadian Bar Association (CBA)
adopted a protocol for the settlement of
multi-jurisdictional class actions,®® and

the Supreme Court of Canada recently
confirmed that provincial superior court
judges could physically sit together outside
a particular judge’s own jurisdiction, in
order to conduct a settlement hearing in

a multi-jurisdictional class action,®' there

[T]here is currently no protocol that would
allow for coordination of overlapping class actions
in multiple provinces, outside of the settlement
context. This is left to the discretion of the

individual judges in each province managing the

parallel class actions, who may or may not have
the same views of the matter.
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Is currently no protocol that would allow multi-jurisdictional class action underway
for coordination of overlapping class in another province, these provisions
actions in multiple provinces, outside expressly require the court to consider

of the settlement context. This is left to whether it would be preferable for the
the discretion of the individual judges in claims of some or all of the proposed
each province managing the parallel class class to be resolved in that other action. A
actions, who may or may not have the judge in Ontario recently cited a Uniform
same views of the matter.%? Law Commission report that was the

impetus for the Saskatchewan and Alberta
provisions when considering whether to
allow a multi-jurisdictional class action to
proceed in Ontario,®* and legislative reform
to adopt similar provisions in Ontario (as
well as in other provinces that do not have
those provisions yet) should be enacted to
provide clear direction to the Ontario courts
in the future and facilitate better and more
efficient coordination of overlapping cases.

Alberta and Saskatchewan both have
provisions in their class proceedings
legislation to empower the court to
certify a multijurisdictional class action
(creating resident and non-resident
subclasses as appropriate), or to stay

a class proceeding in the province in
favour of a multi-jurisdictional proceeding
in another province.®® Where there is a

@ U.S. Chamber Institute for Legal Reform 14



Reform Recommendation #7

Require that by default the costs of notice of certification of the
class action be borne by the plaintiff.

The Ontario class action legislation currently
provides that the court may make any

order it considers appropriate concerning
the costs of various notices required to be
given in a class action, including the notice
of certification of the class action, and may
apportion such costs among the parties.% It
does not say that a defendant who has not
yet been found liable in a class action should
pay for the costs of the certification notice,
and yet defendants have often been ordered
to do so when an action has been certified.®
In essence, the defendant has been required

to pay for the “privilege” of being sued, and
it is unclear whether those costs would be
recoverable under the “loser pays” costs
regime if the defendant was later successful
in defending the lawsuit.

The unfairness of these decisions is
obvious. Class action legislation should

be amended to expressly provide that

the costs of the certification notice, and
any other notice to class members in
advance of a decision in their favour on the
merits, should, by default, be borne by the
representative plaintiff.

‘ ‘ In essence, the defendant has been required to pay for the

‘privilege’ of being sued, and it is unclear whether those costs would

be recoverable under the ‘loser pays’ costs regime if the defendant
was later successful in defending the lawsuit. , ,
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Reform Recommendation #8

Codify transparency and other requirements in relation to third

party litigation funding.

Over the last decade, plaintiffs have
increasingly turned to third party litigation
funders who have no connection to the
dispute to finance class action litigation.®’
Although Canadian class proceedings
legislation does not currently address

the issue of private third party litigation
funding (TPLF), such funding arrangements
have been approved by provincial courts
in several class proceedings. In doing so,
courts have ruled that TPLF arrangements
are not per se champertous or illegal,
although several lower courts have ruled
that they must be promptly disclosed to
and approved by the court, and have set
forth requirements for court approval,
including notice to the defendant of the
motion for approval.®®

While Ontario courts on a number of
occasions called for disclosure of the
funding agreement to the defendants as
well, not all courts in Canada have taken
that approach,®® and one judge in Ontario
recently indicated that there could be cases
where the defendants should not have full
access to the funding agreement.®® Since
TPLF is becoming more commmon, the
rules with respect to the practice remain
unclear. Funding, if not closely policed, can
create negative incentives in class actions
to file cases of dubious merit but with

the potential for huge returns; to prolong
litigation and drive up settlement values;
and to cede control of the litigation from
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the plaintiffs. Reforms should be made to
class action legislation, including Ontario’s,
to provide clear rules and restrictions on its
use, and procedures to review compliance
with the rules.

In particular, the legislation should contain
safeguards that discourage third party
funders from “stirring up” class actions of
dubious merit. For instance, a third party
funder might be incentivized to fund a
class proceeding of questionable or even
no merit, likely in exchange for the right

to claim a higher proportion of an award

or settlement, with the expectation that
extraneous pressures will force defendants
to settle.®! To that end, the rules should
ensure that successful defendants are able
to recover their costs from the funders in
funded actions.

Furthermore, the recovery expectations

of third party funders may drive up the
costs of resolving cases or become an
impediment to early resolution. At present,
funders, unlike lawyers, owe no fiduciary
duties to the claimants in their cases. It

is critical that funders be charged with
avoiding conflicts of interest and permitting
plaintiffs to control decision making over
iIssues such as when to settle and for

how much. At least a handful of TPLF
arrangements have been approved by
courts in Canada on an ex parte basis,
without any notice or disclosure to the



defendants, or approved on the basis of a
sealed record. In these cases, the courts
have been forced to make decisions on
the appropriateness of the proposed TPLF
arrangements without the benefit of any
submissions from the defendants, whose
interests are also clearly affected.®?

To date, TPLF arrangements have been
evaluated and approved on a case-by-case
basis by the courts. Given the risk of abuse
of TPLF arrangements, there is a clear need
for both court oversight and transparency.®
In light of the experience to date, some
basic criteria for the approval of TPLF
should be codified in the class proceedings
legislation, including at a minimum that:

a. Funding arrangements should be
promptly disclosed to both the court
and defendants and cannot be the
subject of a claim for privilege;

b. The court must be satisfied that the
funder did not initiate and will not be
controlling the litigation;

c. The funding must be necessary
to ensure access to justice in the
circumstances of the particular case;

d. The funder must be financially able to
satisfy an adverse costs award in the
litigation;

e. Any compensation to be provided to
the funder under the arrangement must
be fair and reasonable having regard for
the objectives of the class proceedings
legislation;

f.  The representative plaintiff must have
had independent legal advice on the
counsel retainer and third party funding
agreement; and

g. To the extent that confidential
information may be provided to the

funder over the course of the litigation,
the funder must keep the information
confidential and be subject to the same
confidentiality rules and orders as the
representative plaintiff.

Class proceedings legislation should also
provide mechanisms for a successful
defendant to enforce a costs award directly
against any third party litigation funder that
has indemnified the representative plaintiff
for any adverse costs award.

“ Class proceedings
legislation should also provide
mechanisms for a successful
defendant to enforce a costs
award directly against any
third party litigation funder
that has indemnified the
representative plaintiff for any
adverse costs award. , ,

Generally, only the representative plaintiff(s)
are liable to pay a costs award made in
favour of a defendant, in provinces where
costs are available in class proceedings.® In
practice, many representative plaintiffs are
indemnified by class counsel or a third party
funder against the risk of an adverse costs
award, as few are in a position to bear the
risk of an adverse costs award in complex
litigation themselves. The defendant,
however, may not have any right to enforce
a costs award directly against a person that
has indemnified the representative plaintiff.

A successful defendant may therefore
find itself in the unenviable position of
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trying to enforce a costs award against an
individual representative plaintiff, possibly
through insolvency proceedings that may
have negative impacts on that person
beyond just the costs award, in order to
ultimately recover the costs award from
the indemnitor. Even in provinces that
have a “loser pays” costs rule for class
actions, that rule loses the salutary effect
of discouraging meritless or otherwise
unwarranted class actions unless the
indemnitor actually makes decisions on
whether to indemnify based on the merits
of the case (which some may not, as
discussed above).

There is some precedent for a direct right
of action in Ontario, where some class
actions are funded by a Class Proceedings
Fund established by statute to provide
indemnity for disbursements incurred by
class counsel, and to assume responsibility
to pay any adverse cost award made

@ U.S. Chamber Institute for Legal Reform

against a representative plaintiff in cases
that it has approved for disbursement
funding. Although Ontario’s Class
Proceedings Act provides that cost awards
in favour of a defendant are enforceable
only against the representative plaintiff, the
Law Society Act®® provides a direct right of
action by the defendant against the Class
Proceedings Fund in actions that it funds.
The same right should be introduced as
against third party litigation funders, who
are no differently situated than the Class
Proceedings Fund in this respect.

Class proceedings legislation should also
be amended to provide that a defendant
may obtain an order for security for costs
against a third party litigation funder, where
the funder (rather than the representative
plaintiff) meets any of the criteria set out

in the provincial rules of court, such as
where the funder is located outside of the
jurisdiction.%®



Reform Recommendation #9

Amend limitation tolling provisions so that tolling commences only
when the claim is certified, but is retroactive to the date the claim

was commenced.

Provincial class proceedings legislation
generally makes some provision for the
tolling of statutory limitation periods for
putative class members’ claims. In some
provinces, notably Ontario, New Brunswick,
and Nova Scotia, these provisions do not
clearly state whether that tolling begins
with the mere issuance of a proposed class
proceeding, or only when the proceeding

is certified. In Ontario, the limitation period
tolling provisions have been interpreted

to mean that limitation periods are tolled

in favour of class members from the
commencement of the proceeding.®” This
interpretation removes an incentive for
plaintiffs’ counsel to move their cases

‘ ‘ In practice, many
uncertified class actions have
been brought and then languished

for several years. , ,

forward. In practice, many uncertified
class actions have been brought and then
languished for several years.

In Ontario and other provinces where

the tolling provisions are not clear, class
proceedings legislation should be amended
to provide that limitation periods applicable
to class members begin tolling only once
the action is certified, retroactively to the
date the claim was issued. Such provisions
are already in place in some provinces® and
provide incentives for plaintiffs to diligently
prosecute cases, while still offering some
protection for putative class members.

Alternatively, the Ontario legislation

could provide that the dismissal of the
certification motion (and the expiration of
any related appeal periods) will end the
tolling of the limitation period. This, coupled
with the administrative dismissal for

delay rule suggested in Recommendation
#11, would address the issue of inactive
cases potentially tolling limitation periods
indefinitely to the prejudice of defendants.
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Reform Recommendation #10

Toll limitation periods for defendants’ claims for contribution and
Indemnity from the date the class members’ claims are tolled until
the date when the identities of class members and potential

contributors can be discovered.

Class proceedings legislation does not
expressly address the treatment of limitation
periods for third party contribution and
indemnity claims (or cross claims) by
defendants against others who may have
contributed to class members’ alleged
losses. In some provinces, including Ontario,
there is a general two-year limitation period
for the commencement of claims for
contribution and indemnity.®® In practice,
proposed class proceedings sometimes take
longer than two years to reach a certification
hearing, and discovery and final resolution of
the common issues may take several years
longer than that. As a result, class action
defendants are often in a position in which
they have to decide whether to commence
third party and cross claims against persons
who contributed to the loss of every
potential class member, even before an
action is certified.

Prior to the individual issues phase, a
defendant in a class proceeding often does
not know the identities of potential class

members, let alone have any information
about the identities of other individuals
whose conduct may have caused or
contributed to the class members’ alleged
losses. Discovery of class members other
than the representative plaintiff is generally
not permitted during the common issues
phase of the proceeding, so the defendants
must await discovery during the individual
issues phase to identify class members
and assess whether any third party or cross
claims are appropriate or necessary.”®

Accordingly, and for greater certainty, class
proceedings legislation should be amended
to make clear that limitation periods for
defendants to bring claims for contribution
and indemnity are tolled starting from the
same point in time when class members’
claims are tolled and continuing until

after the determination of the common
issues, individual class members identify
themselves, and those individuals can

be discovered based on the identities of
potential contributors.

“ Prior to the individual issues phase, a defendant in a class
proceeding often does not know the identities of potential class
members let alone have any information about the identities of other
individuals whose conduct may have caused or contributed to the

class members’ alleged losses. , ,
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Reform Recommendation #11

Provide for automatic dismissal of class proceedings for want

of prosecution.

The court rules in some provinces provide
for the automatic dismissal by the court
staff of civil proceedings for want of
prosecution. Typically, such rules provide
that an action will be automatically
dismissed if it has not been set down

for trial or otherwise resolved within a
specified time period, unless the court
orders otherwise or the parties consent.
Despite the fact that a province's ordinary
rules of court apply to class proceedings,
as a matter of practice such administrative
dismissal rules have never been applied
to actions commenced under class
proceedings legislation. In Ontario, the
practice of exempting class proceedings
from these rules was recently codified.”

As a result, many defendants are exposed
to class proceedings in which a statement
of claim has been served but no other steps
have been taken to advance the action.
Such cases may languish for years. Class
proceedings that are started but dormant
may have significant negative effects for
defendants, including the need to disclose
the litigation in financial reports and/or
auditor’'s statements, negative reputational
impacts, decreased shareholder value,

and the substantial costs associated with
preservation of documents and records
related to the litigation. The defendant and
other stakeholders (e.g., shareholders) are
left to bear these negative effects’? unless
the defendant is prepared to incur the time

and expense (and potentially more adverse
publicity) of moving what it perceives to be
a frivolous class action forward itself, and
ultimately bringing a motion for dismissal
for delay when the plaintiff does not meet
the case management judge’s deadlines.”

‘ ‘ Class proceedings that
are started but dormant may
have significant negative
effects for defendants including
the need to disclose the
litigation in financial reports
and/or auditor’s statements,
negative reputational impacts,
decreased shareholder value,
and the substantial costs
associated with preservation of
documents and records related

to the litigation. , ,

Class proceedings statutes should provide
effective mechanisms to ensure that
class proceedings that are not seriously
being prosecuted by the representative
plaintiffs are dismissed without the need
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for costly actions by the defendant. The
most straightforward approach would be
the enactment of specific provisions to
provide that a class proceeding will be
automatically dismissed for delay by the
case management judge on the second
anniversary of the commencement of the
action, unless one of the following events
occurs before then: (1) a certification
motion record is served and the plaintiffs’
counsel certifies that it is complete; (2) the
parties agree to a timetable for service of
the certification motion record; or (3) the
case management judge orders that the
action should be permitted to continue
and sets a timetable for service of the
certification motion record.

@ U.S. Chamber Institute for Legal Reform

The amendments could also provide that
class counsel must publish notice of the
administrative dismissal of the action within
two weeks of dismissal by posting a notice
and a copy of the order on class counsel’s
website and mailing copies directly to

any putative class members that have
contacted or are known to class counsel.

This process should allay any concerns
about the interests of potential class
members (other than the representative
plaintiff) who may be relying on the
existence of the class proceeding as tolling
limitation periods.



Reform Recommendation #12

Permit defendants to make offers to settle the claims of a
sub-group of class members at any time post-certification.

While class proceedings legislation does
not directly address how settlement offers
must be made or communicated to class
members, some judges have held that
the defendant may only communicate

a settlement offer to the representative
plaintiff, and the representative plaintiff is
not obligated to inform class members of
the settlement offer if he or she decides it
should not be accepted.”

Those decisions pose an obstacle to the
early and fair settlement of class member
claims where the defendant is prepared

to settle the action with a sub-group of
class members that does not include the
representative plaintiff. In a pharmaceutical
class action, for example, a defendant may
be prepared to make an offer to settle

the claims of class members who have
experienced a specific complication after
taking the medicine in issue. When that offer
does not include the representative plaintiff,
he or she does not have to pass that offer

along to the affected class members and
would have little motivation to do so. This is
not only unfair to defendants, but prevents
class members with stronger claims from
receiving compensation in a timely way.

Class proceedings legislation should be
amended to allow a defendant to make an
offer to settle the claims of a sub-group of
class members at any time after the action
is certified, and to require a representative
plaintiff to communicate such an offer to
affected class members. A sub-group of
class members should also be permitted
to accept a settlement offer without the
agreement of the representative plaintiff,
subject to court approval.

Although there is no reason to believe
that such amendments would lead to
iImproper or abusive settlement offers,
motions for directions would remain
available to obtain the court’s guidance or
intervention if necessary.
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bonclusion

Under Canada’s federal structure, the
national government lacks Constitutional
authority to enact a country-wide solution.
Thus, any reform measures must be
enacted on a province-by-province basis.
As a leader in class action litigation, Ontario
is well placed to lead in enacting sensible
reforms that will better balance its class
action regime.

The twelve reforms suggested in this paper
are designed to achieve that balance. In
particular, stronger certification standards
which place more of a burden on plaintiffs
to justify class treatment will go a long
way to corralling abusive class proceedings
at the earliest possible opportunity.
Similarly, leveling the field for appeals,
better managing cases with few plaintiffs
and overlapping litigation, correlating
tolling rules, and permitting dismissal

as an administrative matter for failure to
prosecute, bring balance and order to
these cases. Otherwise, these cases often

involve such high stakes for defendants
that they forego litigating with legitimate
defenses to avoid even the remote risk of
losing a case.

It is also important to address third party
litigation funding, which is increasingly
taking hold as a mechanism to bring
these cases and is virtually unregulated.
At minimum, mandatory transparency of
funding arrangements is in the interest
of the courts and parties. Funders should
not only be required to assume the risk
of adverse costs, but should be made
subject to direct actions from successful
defendants who seek to recover them.
These provisions can only be enforced if
courts are aware of the arrangements.

For convenience, a summary chart of
the proposed reforms can be found in
the Appendix, with suggestions for
specific modifications and amendments
to enact them.

@ U.S. Chamber Institute for Legal Reform



(S# UOIBPUBLUILLIOISY])

"SlueWIe|d
|ennus1od JO Jaguunu ||euls e a1e 818yl 8Joym UoI10e Ssejo e BulA}iled

01 8AIleUIS)E UB SE ‘e0usliadXs JIsyl pue 8sed sy} JO ainleu 8yl uo
paseq 'sased |enpIAIpuUl Ul AISAOOSIP pue Jususbeuewl 8Sed Paleulpiood
18pISU0D 0} 8abpn[ UoIIOW UOIIEDI4IIISD Byl 8Jinbal 0} 10y 8yl puswy

(Z# UolIBPUBLLLIOJBY)

‘SjusWIBlINbal 9SOy} JO JUBWIYSI|ORISS 8Y1 0} JUBAS|SI BI8YM 8IUBPIAS
Bunedwod ybiam 01 1IN0D 8Y) aiinbal pue ‘saiijigeqold Jo aduejeq

e uo joold Aleiruspine AQ 1w U8 8ABY S1UBWSIINDSI UOIIEDIHIISD
SU} Jey} a1elisuowsp yipuleld ayi 1eyy alinbal 03 10y 8y} pusuly

(L # UOIBPUBLILLIOISY)

"SSBJO 8U} JO INOABJ Ul el 18
paAjosal 8 ||IM U0O. 8y} 18y} Alljigqissod ajgeuoseal e si 818yl (§)

:Buimol|o) 8yl (1) G uolses-gqns 01 ppe ‘Ajjealyioeds

*,$5900NS J0 Alljigissod s|qeuosea.
e Buuinbal ‘Uo1I811I0 UOIIEDI}I1ISD SSBJO 8U1 O} JUSWISSSSSE S1sW B ppy

"SANSS| UOWUIOD 8Y1 4O UOIIN|0Sal 8y}
10} 8inpadold ajqelsald ayy 8g pjnom Buipesdold ssejo e (p)

‘luepuajep 10
Jnuield aanelussaldal syl Aq parusseldal 8q pjnom eyl
suosJad 810w 10 OM] JO SSE|O S|geI4IIUSPI UE S| 818y} (q)

4l 7 10 € "z uonoss
18pun uonow e uo Buipasdold SSejd e AJI18d ||eysS UNod ay] (L) G
92 ‘266l 'O’S ‘2661 19y sbBulpaadoid ssej)

"B1I9111D UOI1ED1411189 8y}
UO UaAd 9ouUspIAe Buiedwod yblam 10U [|IM HNOD 8y} |, 80UspInS
aU} Ul SIseq awos,, Ajuo alinbal 01 SN2 8y} Ag paisaidiaiul
ues( Sey 10y dYyl—palels A|ssaldxs si usping Aleinuspins oN

9 "2 ‘266l 'O'S ‘2661 “}9Y sbulpasasoid sse|d

‘slaquuaul
SSB|D 1810 4O S1S8191Ul 8Y1 Yl 101|4U0D Ul 1S8I81Ul UB
‘SSE[O 8Y1 IO} SBNSS| UOWILIOD 8Y1 UO ‘BABY 10U S80p (111

pue :Buipssdo.d

9y} JO s1aquuawl Ssejo BulA}ilou JO pue SSejd 8y Jo jleysq
uo Buipessoid 8yl BuldUBAPE JO POYIOW 8|CEMNIOM B

1IN0 S18S 1eyl Buipsssoid ayy Joj uejd e psonpold sey (1)

'SSe ayl

JO S1salolul syl uasalidal Ajerenbape pue Ajies pjnom (1)
‘oym 1uepuslep Jo yiuleld eAnelusseidal e s 818y} (o)
pUB !S8NSSI UOWWIOD 8y} JO UOIIN|0Sal 8y}
10} 8inpadold ajqelsald 8y ag pjnom Buipeadold ssepd e (p)
SeNss| UOWWO0D
9sIel SIsgquUBW SSE[O 8yl JO S80UBJep JO SwWiejo 8y} (2)

‘luepusjsp
10 Jiuieid aanelussaldal syl Ag perussaidal 8g pjnom eyl
suosJad 910w 10 OM] JO SSE|O 8|geI4IIUSBPI Ue S| 818yl (q)

‘uoioe Jo
asned e s8s0|osIp uoneoljdde 4o 82130uU 8yl Jo sBuipes|d ayi (e)

JI ¢ 10 € ‘g Uoioes
Japun uoilow e uo Buipess0id Sse|d B A}18D [|eys HUNod 8y] (1) G
92266l 'O'S ‘2661 “19V sbuipassoid sse|d

OI4VLNO NI NOISINOYd JALLYISIOIT LNIHHND

9i1npadoid a|qeaaid
pue Ajsosawnp

uaping Alennuapiag

uoIeslyI1Ha)

d3L1VIN 103rdns

XIAN3ddV

Recipe For Reform

25



‘ssejo pasodoid 8y} JO jleysq uo uonoe ayi BuloueApe 1o}
s901n0sal pue Ajloeded ayi pue uejd 8y Jo Alljigeln syl Bulpnjoul
‘UoI1oe SSEe|d [euoiolpsuNnl-iNw pasodoud ayy Joy ueid sy (i)

‘payoeal sey suolloe 8yl Jo yoes abels ayl  (Il)

‘Sme| ajgealjdde ayi Buipnjoul ‘Aljigel o siseq pabajie syl (1)
:Buimol|o) 8y Buipn|oul ‘S1010e) JUBAS|S. ||B J8PISUOD (Q)

‘Awouo9s |eloipn( Bunowoid (Al)

pue ‘syuswbpnl 8|ge|1ouoda.ll JO 3SU 8yl ‘8|qissod aisym ‘Buipione (i)

‘peAles ale 8211sn[ Jo spus ayi eyl Buunsua (i)

‘U0I1RIBPISUOD 8NP UBAIB 8le suonolpsunl JueAs|al
81 4o yoes Ul sainied syl 4O | JO S1Salalul 8yl eyl Bulnsus (1)

:S9A1108[g0 Buinmol|o) 8yl Ag papinb aq (e)

{l_YS LN02 8yl ‘(g) uonosesgns
0} Juensind uolieulwlalsp e Bupew jo sesodind sy} 104 (€)

“UOIIOB SSE|D 1Ry}

Ul PaA|0S8U 8Q 0} Siequuawl ssejd pasodold 8y} JO swiejd 8soyy Ag pasiel
SONSS| UOWWIOD 0 SWIE|D 8U} JO ||B IO SUOS o} 8|qelaald g pjnom 1
Jay1aym auIulIslep ||eys HNod 8y} ‘UoI1o8s Siy} 01 Juensind palapisuod
Buisg uoI1oe 8y} 4O 1BYL 01 JE[ILUIS 1O SB SWes 8yl SI 1ey) Js1lew-10algns
SOA|OAUI 1BY1 BPEUBY) Ul 819YMSS|d POUSWILLOD Udag Sey ‘UOI1o. SSB|d
[euonaipsunl-nw pasodo.d e 10 ‘Uoiloe SSEjO |[euondIpsLUN-NW e 4| () 9

:SUOI10B SSe|D
leuonoipsunf-iynw Buipiefal uemaydleyses O} Jejiwls suoisiAnoid 1dopy

(G# UONBPUBLILLOISY)

'SENSSI UOWIWIOD IO UoIuUIep ssejo pesodoud

SY} puswe 01 SaysiIMm j1uieid 8yl JI ‘UoIIOW UOI1eD14I1I8D [eulBlLIOo 8yl Jo
S1S00 Ajluwspul eied ,siuepusiap syl Aed (g) pue Buliesyal 0} uolilow
uoI1eI41118D SSe|o 8yl Bulieay abpn( ay) 01 uinial pue ‘1ybnoliq usaq sey
aUuo JI |eadde Aue uopuege (1) :03 J4iauleid e aiinbal 031 10y 8y} puswy

(p# UOIBPUBUILLOISY)

46U Jo
se |eadde 01 1uepuaep e Buimoj(e ‘[eaulsawwAs s1ybu [eadde e

"SUoIoe
sse|o |euonalpsunl-nnw sassalppe Ajssaldxs uoisinold oN
92 ‘266l "O’S ‘2661 19V sbulpaasoid ssej)

‘|leadde uo sjuswpuUBUE S8SSaIppPe UOISIACID ON

"90uUdpIAS Jayuny yuiad

0} 10 sBuipes|d 10 Ss|elslew Jisyl puswie 01 sained syl Hwled
0} UOI1BD1}1118D 10} UoIloW 8y} uinolpe Aew 1IN0d 8y () G

9 ' ‘266l 'O’S ‘2661 ‘19 sbuIpaazoid sse|)

"1JN0J JO S8|NJ 8y} Ul papiAcid se 8aisnf Jo 1NoY Jouadng
8y} JO 8ABS| YuM ‘Buipsadold ssejd e se Buipssdold e BulAlied
18PIO UB WOJ} LN0Y |BUOISIAI] 8y} 0} [eadde Aew Aled v (Z)

‘Buipesdold e BulAjiliedep Jeplo ue
woJ} pue Buipsadold ssejd e se Buipssdoid e AJ11ed 01 Buisnjal
18pJO UB WOJ} 1IN0Y |eUOISIAI] 8y} O3 [eadde Aew Aled v/ (1) 0E

9 '9 ‘2661 "O'S ‘2661 19y SBUIPaadoLd ssej)

OI4VLNO NI NOISINOdd FALLYISIOTT LNIHHND

suonay ssel)
[euonoIpsUNC-RINA

|eaddy 01 uowwo)
pue uoniuyaq
Sse|) JO Juawpuawy

s1ybiy |eaddy

H3LIVINI 123rans

26

@ U.S. Chamber Institute for Legal Reform



(/# UOIEPUBLILLIOOSY)

‘1nejep Aq jure|d sAnelussaidal 8yl AQ auloqg 8q ‘slJew 8yl UO INOAB}
S} Ul UOISID8P B JO 8OUBAPE Ul SSE[O 8U] 0} 99130U J8Y10 Aue pue ‘uoiloe sy}
JO UOI1BD1411I8D 8} JO 991310U JO S1S0J 8y} 18yl alinbal 01 10y 8yl puswy

(9# UOIIBPUBLULIOISY)
"t UOI108S Ul SUOISIA0ID 82110U OS|e 983
"uolloe 8y} Jo 1no 1do Aew ssejogns Yyoes Jo
SJaqUIBW ‘'YdIYM UIYHA SUI} Y3} PUB ‘YDIYM Ul JouUBW 8y} AjIoads  (9)
pue ‘ssejogns yoes o4 jiule|d aAieluasaldal aieledss e juiodde (q)
!S8SSE|OgNS 1USPISSJ-UOU PUB JUSPISal OlUl SSE|O 8y} SpIAID ()
:ABW 1INOD 8y} ‘UOII0E SSB|D |BUOIIDIPSLIN-INW B S8141182 1N0J 8yl §| (7)
"uonoIpsLINl Jayioue ul uooe ssejd pasodoud
Jo Buipuad e ul papn|oul 89 ABW OYM SISQUISWI SUIBIUOD SSE|D 8U} JO
uoinod eyl I ssed pasodoud e o uoiod e AJ1118d 01 Buisnial 18pIo Ue ()
‘uonoipsun(
Jayloue Ul UOI1O. SSE|D [BUOIIDIPSLINHINW B Se peadoid pinoys 11 1eyl
SaUIWIB1eP 1NOD 8y} }I UoI1oe 8yl AJ11180 01 Buisnial 18pIo ue (q)
"Uol1oe SSefo
[euonoipsuni-inw 8y} 1oy snua aleudoldde syi S| uBMSBYDIEYSES
1BY} SeuIWIS1ep HN0D 8y} ‘(€) puUe (g) 9 suoiroasagns o1 plebal Buiney (i)
puUe paljSIeS UsaQg SARY () 9 UOII08SONS Ul 1IN0 18S BLBMID 8Ul (1)
2}l UOILOB SSB|D |RUONDIPSHN[-}NW B Se UOol10e 8y} BulA}1I8D 18pIO UE (B)
:Buimoy|oy
By} Buipnjoul ‘uoiioe SSejd |euondIpSUN[-NW e Aji1iad 0} uoiedldde
ue ul e1eudoidde s1epISU0D 11 18P0 Aue axew Aew LNod 8y] (1) L9
"S9SSOULM PUB 90USPIAS JO UOIIRIO| 8Y} (A)

pue ‘siequiaW SSeo

8y} Jo sisalsiul oy} Juasaidal 0} pue suoiloe 8y ul a1edioilied o1

syiiule|d sAirelUSSSIdal JO Aljige 8yl BuIpN|oUl ‘SUOIIOe SNOLIBA 8U}
Ul SIeguiaw SSejo pue sjiiuie|d aAleluesaidal 8yl JO UOIEIO| By (Al)

‘sallled Buowe s1s09 Buluoiiodde Jepio ue

Buipnjoul ‘g 10 8| /| UOID8S JSpUN 82110U Aue JO S}SOJ 8y} 01
se a1elidoidde s1apISU0D 1l Japlo Aue axeud Aew LNOd 8y (L) 22
9 2 ‘266l "O’S ‘2661 19V sbuipaadoid sse[)

OI4VLNO NI NOISINOdd JALLYISIOTT LNFHHND

290N
UOI}LIIHI}IAY JO SIS0

H3LIVIA 123rdans

Recipe For Reform

21



‘1eplJo
UOI1eJ1411182 8y} 01 8pewW S| SSe|0 8y} Wol) Jagquisul
8y} Buipn|oxa JO 108448 8y} SeY eyl JUsWpUSWE Ue (q)

‘Buipesdold sse|d sy} Jo 1no sydo Jequiew sy} ()

© :UBUM JBgUSW SSEJO By 1SuleBe Bujuuni ssunsal pue Buipssao.d

(6# UOEPUSLULIOO8Y)  :  ssepd By} 4O JUSLUSOUSUWIOD B} UO JOGUISW SSBJD € JO INOAR) Ul
‘penss| : Pepuadsns si Buipesooid SSed e Ul PALISSSE UONOE JO 8SNED & O}
SEM WIED U] 81D BU) O} AJ9AILORO118] “PAILILISO S| UOHOE 8y} 80U Ajluo  ©  @|qedlidde poled uoneiwi| Aue ‘(z) uonoesgns 01108lgns (1) 8z
Buijor uibeq siaquisw sse|o 0} 8|qeoldde spoued uonelwI| 18yl BPIAOLH - 9 "2 ‘266l "O'S ‘2661 19V sbuipaadoid sse|) Spoliad uonejuwi

(8# UOIIEPUBLILLIODSY)

‘Jyiuieid aaneluasaldal 8yl Se SIsplo pue sa|nJ AlleiuspIu0d

aules a8y} 03 109[gNs 8q pue |e1usPILUOD UoIIeULIOUIl 8y} doay
ISnW Jspuny 8y} ‘'uonebil| 8yl Jo 8SIN0d Sy} JOAO Japuny 8y}

01 papiroid 8 Aewl UOIIBULIOLUI [BIJUSPIIUOD 1Byl JUSIXS 8y} 01 (1)

pue
‘luswaalbe Buipuny Aued pliyl pue Jauielal |8SuUNod 8yl Uo 8dIApe
|eba| Juspuadapul pey aAey 1snw 4jirule|d aAnelussaidal ayr  (Y)

‘uone|siba| sbuipaso0.d SSejO 8y} JO SOAI108[gO
8y} Jo} piebal BuiAey 8|qeuosesl pue Jiey aq isnul Juswabuelle
By} Jepun Japuny 8yl 01 papiaold aqg 01 uoiesusduod Aue (6)

‘uoneBii eyl Ul pieme
$1S00 9sIBAPE UB AJSiies 01 8|ge Ajjeioueul) &g 1SNW Japuny oyl (4)

‘1uepusjap syl Ag paisanbal
J1 S1S09 10} A}1IN28S BpIA0Id |[IM Japuny 8y} pUe JI0AB) SH Ul PIEME
S1509 Aue 104 Japuny 8yl 1suiebe uoinoe Jo 1ybi 108lIp e Ay

[|IM 1UBpUSLEP 8Y] ‘S1S0D JO) ALUWSPUI UB SSAIB Jopuny syl §I  (9)

‘oseo Je|noinied 8yl JO SOURISWINDIID

a3 Ul 9911SN[ 0} $S890€ 8INSUS 0] AJessadau aq 1snw Buipuny ayl  (p) ‘Buipesooud ey1 4o 108dses ul pung sbuipsed0ld

sse|D oy} Wwoly 1oddns |eioueul) paAiedal sey oym yiuield e

“4onuwl Moy 104 pue 8|118s 01 UsyMm Se yons : 1suieBe INoABY S,1UBPUBLEP By} Ul Buipesooid 8yl Ul epew pieme
'S1salalul I8y 199})e 1By} SANSS] JOAO BUIEW UOISIO8P [041U0D 0} : §1S02 e J0 198dsal Ul pun4 sBuUIpead0id SSe|D) dyl wol) 1uswAed
‘uoinebn| ay: Buijjo1uod 8q 10u 8719066l "0O'S'H 19V A191905 me7

[IM pue S1eiliul 10U pIp J8puni 8yl 1Yl palysiies 8q 1SNW 1IN0 8yl (q)
"suone|nBal palejal Ul pue ulsleyl pessaidxs SUOIIPUOD

pue suolelwl| ayi 0} 198[gns ‘pun4 sbuipesd0ld SSe|D 8y} Woly
Buipun} syuswasingsip 104 Ajdde o1 jjirure|d sAelussaidal e
SMOI|e JOV/ A18100S MeT U} JO |°gG UOI108S ybnoyie ‘Buipuny 5
:Buimol|o} 8y se yons ‘Buipuny uoiebi| uonebi| Aued piiyy sessalppe Ajssaidxs uoisiaoid oN : Buipung uonebini
Auied paiyl 0} uone|al ul syuswaiinbal Jayio pue Aousiedsuelt Ajpo) 99 ‘266l 'O’S ‘2661 19y sbuipaaso.d sse[) Aped payy

‘aba|inud
JoJ wied e Jo 3198[gns 8y} 8q J0UUED PUE 'SIUBPUSLEP PUB LNOD
3yl Yyioq 03 paso|osip Apdwoid aq pjnoys siuswsbuelle Buipuny (e)

OI4VLNO NI NOISINOdd FALLYISIOTT LNIHHND H3LIVINI 123rans

28

@ U.S. Chamber Institute for Legal Reform



(Z L # UOIIBPUBLUILLIOIBY)

‘'siaquuawl
SSE|0 pPa108}je 01 184J0 UB YONS 81edIUNWWIOD O} Jiiiuleid aAleluasaldal
e alinbal 01 pue uoI1ed1411182-1s0d swi} Aue 1e sisquiawl Sssejd jo dnolb
-0NS B IO 8UO JO SWIEJD 8y} 9]118S 0} SJ8}J0 83euw 0} SIUBPUSLSP HWIad

(1 L# UOIIBPUBLUILLIOIBY)

"|oSUN0J SSEe|D 0} UMOUY 81 JO PalOBIUOD ABY 1Bl SI8quUBWI SSBe|D
anieind Aue 01 Ajpoauip sa1dod Buljiewl pue 81SgeM S,[8SUN0d SSe|d U 18pIo
ay} Jo Adoo e pue so110u e Bulsod AQ SWIES JO S389M OM] UIYHAA UOI1Oe 8y}

JO |ESSIWSIP SAI1RIISIUIWIPE S JO 82110U ysiignd 1snu [9Sunod ssejd Iayun4

"pI0D81 UOIIOW UOIIEDI4I1ISD
8yl JO 92IAIBS 104 B|QRIBWIL B S18S pUE 8NUIIUOD 01 paliuilad
8 pP|NOYS UOIO. 8y} 1By} SI8pio abpn(1uswisbeuew ased syl  (9)

JO ‘pJodal uonow
UOI1BDI1411482 8Y} JO 92IAISS 10} 8|gelowll} e 0} 8aibe sained ayl  (q)

‘919|dW0d SI 11 1Y) S8I411I8D
[8SUN09 ,syule|d 8yl pue poAISS SI PJODSI UOIIOW UOIIRDILILISD B (B)

:Uay} 810}8q
SINJ20 SIUSAS BUIMO||04 BY1 JO U0 SSB|UN ‘UOIIO. BY} 4O JUBWISDUSLIUIOD
ay} JO AlesiaAluue puooss syl uo abpnl usweabeuew ased syl Ag Aejep
10} PaSSIWSIP Aj[eorewolINe aq ||im Buipsadoid SSed e 1eyl SpIAOCIH

(0 # UolBPUBLLLIOIBY)

'S101NQLIU0D

[ennuslod JO SallIuspl 8yl U0 PBISAOISIP 8F UBD PUB SOA|9SWIBY) Ajlluspl
SJogquIsW SSE|D [eNPIAIPUI |IIUN PS||0} 81e AJUWIBPUI PUB UOIINQIIIUOD

10} SWIeO ,s1uepusaep 4o} spouad uoienwl| eyl apinoid Ajssaidxg

‘SJeguuaW SSEed ||e spuig 1Nod
oy} Aq panoidde si 1eyl Buipeadold SSe|O B JO 1UBWS|NLBS VY (£)

‘1Un092 8yl Ag penoidde
sse|un Buipuiqg 10u S| Buipasd0.d SSe[O e JO JUsWBNL8S VY (Z) 62

90 °266L "O'S 2661 1V sbulpasdo.d sse|)

'Z66| 10y SBuIpeso0.4 SSse|n) 8yl Jopun SUOIOe (q)

‘0} Ajdde 1ou seop (1) 8|nJgns (L°L)

suondeoxy
‘(1) 8's'9L//87 B8y 'O ‘0L 'S '¥1/0LL ‘Boy

"0 "H0 onuis Buieq 40 AlesIaAlUUR PU0dss 8yl Ag sueaw

Aue Ag paieulluIs) 8SIMIBYIO 10 1SI| [ell B 01 palolsal
Ue8( 10U Sty pue 1SI| [Bl1} B }JO YONJIS SBM UOIOR 8y | 7

"UOI}OB U} JO JUBWISOUSWWIOD
3yl 40 Asesianiuue Yyl 8yl Ag suesw Aue Agq paleuluilal
10 |elI} 1O} UMOP 18S U88( 10U Sey Uoioe ay| |
:(8) 01 (1) S8INIgNS 031 198[gNSs ‘S8oURISWNIIID
BUIMO||04 BY1 4O JBYLIS Ul Aejap 1O} UOILOB UB SSIWSIP ||eys
Jel3siBal 8yl ‘9SIMIBYI0 SISPJO 1IN0 BY) SSajuUN (L) 181
2inpado.d [IA1D Jo saIny :y6l "6y ‘0661 "O'H'YH

‘AJlUWIBPUI pUB UOIINQLIIUOD 104 SWIBD ,SIUEPUSISP
104 spouad uolenwl| ssalppe Ajssaldxs suolsinoid oN
9 "0 ‘266l "O’S ‘2661 ‘1Y sbuipaadoid ssej)

‘9SIMIBYI0 SepIAoid JUBLUSJIISS BY) SS8|un ‘1N0J 8yl
JO |enoldde ayi yum pajiies si Buipssdold ssejo syl (§)

10 1102 8y} Jo |eAaoidde ay3 yum
panuIUOoSIp 10 pauopuede si Buipaadoid ssejd 8yl (9)

‘s1liBW 8y} uo uoneaipnipe
Ue Inoyum passiwsip si Buipessoid ssejd a8yl (p)

‘01 UOI108S Jopun speuwl Si 18pIo UOIBDIILISo8p B (D)

OI4VLNO NI NOISINOdd FALLYISIOTT LNIHHND

JuUaWaIag

Aejaqg annesnsiuiwpy

Ayuwapuj pue

m:o_u:n_‘_«:oo 1o} swiel)

,sluepuaja( 10}
spoliad uoneywn

H3Ll1VIN 103rans

Recipe For Reform

29



ndnotes

In March 2015, the U.S. Chamber Institute for
Legal Reform (ILR) published a research paper
entitled “Painting an Unsettling Landscape:
Canadian Class Actions 2011-2014", in which
the U.S. Chamber ILR reviewed notable
developments in Canadian class action law
and highlighted key defence strategies for
businesses facing class action litigation in
Canada ("Painting an Unsettling Landscape”).

At least some Canadian judges have
recognized that most class actions never
proceed to a trial on the merits because the
stakes are too high for the parties to gamble on
a desirable outcome, and the process creates
significant risk that an innocent defendant will
be obliged to join the settlement to avoid the
risk of tremendous damages that a case on the
merits entails: see Sun-Rype Products Ltd. v
Archer Daniels Midland Co., 2010 BCSC 992 at
para 18.

See "Economic Consequences: The Real
Costs of U.S. Securities Class Action
Litigation”, (U.S. Chamber Institute for Legal
Reform 2014).

See Giovanna Roccamo, “Medical Implants and
Other Health Care Products: Theories of Liability
and Modern Trends” (1994) 16 Advoc. Q. 421;
Steven Garber, “Product Liability, Punitive
Damages, Business Decision and Economic
Outcomes” (1998) Wis. L Rev. 237; Steven
Garber, “Product Liability and the Economics of
Pharmaceuticals and Medical Devices” (Santa
Monica: Rand Institute for Civil Justice, 1993);
Richard Manning, “Changing Rules in Tort Law
and the Market for Childhood Vaccines” (1994)
37 J.L. & Econ. 247; Richard Manning “Is the
Insurance Aspect of Producer Liability Valued by
Consumers? Liability Changes and Childhood
Vaccine Consumption” (1996) 13 J. Risk
Uncertainty 37.

@ U.S. Chamber Institute for Legal Reform

See Warner v Smith & Nephew Inc., 2016
ABCA 223 at para 72 (minority decision):
“Notwithstanding the accepted advantages of
class proceedings, they do impose a cost on
the economy. Inappropriate class proceedings
can increase the cost of goods, discourage
innovation, and distract manufacturers from
more productive activities"”; Player v Janssen-
Ortho Inc., et. al., 2014 BCSC 1122 at para
184: "Upon certification public notices stating
that the drug is the subject of a class action
and alleging the drug is unsafe and can cause
death in ordinary use is likely to alarm anyone
who is using or perhaps even prescribing
fentanyl....if the evidence is insufficient to
support the action then the consequences
associated with involvement in an extensive
and expensive class action are very serious”.

AlIC Limited v Fischer, 2013 SCC 69 at para
56. See also Trial Lawyers Association of
British Columbia v. Attorney General of British
Columbia, 2014 SCC 59 at para 47, where it is
noted that burdens that prevent litigants from
bringing frivolous claims will not be perceived
as unduly interfering with access to justice,
and may in fact increase efficiency and overall
access.

2038742 Ontario Limited v Quiznos Canada
Restaurant Corp., 2010 ONSC 5390 at paras
17-18. See also The Honorable Frank lacobucci,
“What is access to justice in the context of
class actions?” in Jasminka Kalajdzic, ed.
Accessing Justice: Appraising Class Actions
Ten Years After Dutton, Hollick & Rumley, 28
(LexisNexis Canada, 2011).

Review of Class Actions in Ontario: Issues to
be Considered, available at http://www.lco-
cdo.org/en/our-current-projects/class-actions/
review-of-class-actions-in-ontario-issues-to-be-
considered-by-the-law-commission-of-ontario/.

Charles v Boiron Canada Inc., 2016 QCCA
1716 (CanLll).



10

11

12

13

14

See Appendix.

Due to Canada’s federal structure, any reform
measures must be enacted on a province-
by-province basis, by the legislature of each
Canadian province and territory that has

class proceedings legislation in place. While
coordination between provinces is certainly
desirable, it is generally felt that the federal
government does not have constitutional
authority to legislate a national solution.

Painting an Unsettling Landscape, note 1 supra
at p. 1 and 16. For a more recent example of
the application of these principles in Canada,
see Godfrey v Sony Corporation, 2017 BCCA
302, where the British Columbia Court of
Appeal dismissed an appeal from an order
certifying a competition class action including
both direct and indirect purchasers, based on
the plaintiff's evidence that he had a plausible
method to demonstrate that an alleged
overcharge reached the indirect purchaser
level of the distribution channel, but not each
individual within that level.

Painting an Unsettling Landscape, note

1 supra at pages 23 - 25. While over 100
common issues trials have taken place across
the country, the vast majority have been in
Quebec, the only civil code jurisdiction in
Canada and the province that has had class
action legislation the longest (since 1979). The
Quebec class action trial against a number of
tobacco companies, referred to in that paper,
resulted in a $15-billion judgment, although the
appeal of that decision remains under reserve;
Letourneau v JTI MacDonald Corp et al, May
27, 2015. In another trial since that paper

was written, the Quebec court dismissed an
action against Abbott alleging failure to warn
of risk in the use of a medicine: Brousseau ¢
Laboratoires Abbott Itée, 2016 QCCS 5083.

Canadian judges have recognized that most
class actions never proceed to a trial on the
merits. See Sun-Rype Products Ltd. v Archer
Daniels Midland Co., 2010 BCSC 992 at para
18 (commenting that “[t]he reason is that the
stakes are too high for the parties to gamble
on a desirable outcome. By the same token,
however, the process creates significant risk
that an innocent defendant will be obliged

15

16

17

18

19

20

21

22

23

24

to join the settlement to avoid the risk of
tremendous damages that a case on the
merits entails”).

Painting an Unsettling Landscape, note 1 supra
at p. 39.

Painting an Unsettling Landscape, note 1 supra
at pp.5-7. In Quebec, unlike other provinces,
courts undertake some assessment of the
merits of the named plaintiff's individual claim
— ibid, at p. 12.

Painting an Unsettling Landscape, note 1 supra
at pp. 20-21; see also Theratechnologies Inc. v
121851 Canada Inc., 2015 SCC 18 at paras 33-
36; Mask v Silvercorp Metals Inc., 2016 ONCA
641 at paras 35 and 41.

Courts have held that a putative plaintiff who

is seeking leave to commence a secondary
market liability action cannot obtain discovery
of documents from the defendant before
cross-examinations on the affidavits and before
the leave motion has been decided. See for
example, Mask v Silvercorp Metals, 2014
ONSC 4161, leave to appeal ref'd 2014 ONSC
4647.

Theratechnologies, 2015 SCC 18.
Green, 2015 SCC 60.
Green at paras 67-69.

Theratechnologies at para 38. See

also Anthony Duggan, Jacob Ziegal,,
Jassmine Girgis, and David Feldman, “The
Statutory Claim for Secondary Market
Misrepresentations after Theratechnologies
and Green" (Canadian Business Law Journal,
2017); Goldsmith v National Bank of Canada,
2015 ONSC 27486, aff'd 2016 CarswellOnt 249
(Ont. C.A.) at paras 8-12; Mask v Silvercorp
Metals Inc., 2016 ONCA 641 at paras 42-45.
Bradley v Eastern Platinum Ltd., 2016 ONSC
1903 at para 50 (noting that the motions judge
must undertake “a reasoned consideration

of the evidence to ensure that the action has
some merit”).

R.S.0. 1990, c. S.5.

Green at para 69.
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25

26

27

28

29

30

31

“Trends in Canadian Securities Class Actions:
2016 Update”, NERA Economic Consulting,
(February 22, 2017), available at http://www.
nera.com/publications/archive/2017/trends-in-
canadian-securities-class-actions-2016-update.
html.

Painting an Unsettling Landscape, note 1 supra
at p. 26.

Many Canadian courts have held that as a
general rule, the certification motion should be
the first procedural step in a class proceeding.
See for example Martin v AstraZeneca
Pharmaceuticals, [2009] O.J. No. 3847, where
the Court suggested that the general rule
should be departed from only in “exceptional
circumstances”. The Court noted that the
cases where summary judgment motions have
been permitted prior to certification “most
commonly raised discrete issues of law that
potentially affected the claims of all class
members and, although not strictly binding on
anyone other than the plaintiffs, were likely

to have had the practical effect of leading to
an abandonment of the claims of other class
members, an early settlement or a narrowing
of the issues to be tried”.

See Fehr v Sun Life, 2014 ONSC 2183 at paras
24-25.

Wise v Abbott Laboratories Limited, 2016
ONSC 7275 at para 9. In this case, the
representative plaintiff brought a proposed
class action against Abbott Laboratories
alleging that AndroGel®, a testosterone
replacement therapy, causes serious
cardiovascular events. The Court concluded
that there was no genuine issue requiring a
trial because there was insufficient evidence
of general causation, which was a constituent
element in all of the plaintiff's product liability
claims. Significantly, the parties filed more
than 11,000 pages of materials for the motion,
including 22 expert reports from nine experts.
There were six days of oral argument.

Painting an Unsettling Landscape, note 1 supra
at pp. 1-2, b.

Id. at p.16

32

33

34

35

36

37

38

39

40

41

564 U.S. 338 (2011), 131 S. Ct. 2541.

Pro-Sys Consultants Ltd. v Microsoft
Corporation, 2013 SCC 57; Sun-Rype Products
Limited v Archer Daniels Midland Company,
2013 SCC 57; and Infineon Technologies AG v
Option Consommateurs, 2013 SCC 59.

Pro-Sys Consultants Ltd. v Microsoft
Corporation, supra at paras. 115-118.

Painting an Unsettling Landscape, note 1 supra
atp. 12.

For example, in Miller v Merck Frosst Canada
Ltd., 2015 BCCA 353, leave to appeal to SCC
ref'd 2016 CanLlIl 20439 (SCC), the BC Court
of Appeal agreed with the defendants that
the plaintiffs had not “explicitly” set out how
causation could be established on a class wide
basis but found that, in the circumstances

of that case, “a ‘'methodology’ for proof of
general causation at trial could be inferred”;
see also Batten v Boehringer Ingelheim
(Canada) Ltd., 2017 ONSC 53 at para 199-201;
O’Brien v Bard Canada Inc., 2015 ONSC 2470
at paras 198-204.

The leading case on the preferability question
is discussed in Painting an Unsettling
Landscape, note 1 supra at page 22.

Id. at p. 24. It is only where a case proceeds
through all stages of trial “that the court and
parties will finally see if class actions are truly
manageable, and if the answers to common
issues do in fact meaningfully advance
individual claims, increase access to justice,
and reduce the burden on judicial resources.”

See O'Brien v Bard Canada Inc., 2015 ONSC
2470 at paras 230-232.

See for example, Hudson v Austin, 2010
ONSC 2789.

See for example, Cavanaugh v Grenville
Christian College, 2014 CanLlIl 7350;
Excalibur Special Opportunities LP v Schwartz
Levitsky Feldman LLP, 2016 ONCA 916
(Excalibun, leave to appeal to SCC ref'd 2017
CarswellOnt2638 (SCC).

@ U.S. Chamber Institute for Legal Reform



42

43

44

45

46

47

48

In Excalibur, the Ontario Court of Appeal held
that the motion judge erred in finding that the
preferable procedure criterion was not met
because the joinder of ordinary claims was
preferable to a class action, “which, although
manageable would be and has shown itself
to be more procedurally cumbersome and
protracted than a regular action”. The Ontario
Court of Appeal held that there was no
evidence before the motion judge that joinder
was available as an alternative procedure

and “that other class members would be
prepared to assume the burdens, risks and
responsibilities of commencing their own
claims”.

Class Proceedings Act, 1992, SO 1992, c. 6 at
ss. 30(1) and (2).

See Keatley Surveying Ltd. v Teranet, 2015
ONCA 248 (Keatley) at paras 21-24; Good v
Toronto (Police Services Board), 2016 ONCA
250 at paras 51-54; Hodge v Neinstein, 2017
ONCA 494 at paras 186-195.

In Keatley, the defendant argued that the
proposed class definition and common issues
considered by the Divisional Court were
materially different from those considered by
the certification judge, and that by allowing
the plaintiff to recast its case on appeal, the
defendant was unfairly prejudiced. The Ontario
Court of Appeal concluded that the Divisional
Court did not err in permitting the proposed
representative plaintiff to present a revised
class definition and revised common issues to
make it more suitable for certification.

See for example, Vester v Boston Scientific,
2017 ONSC 2498, where the defendants were
denied any meaningful costs relief despite

the fact that the plaintiffs’ certification motion
failed as originally framed, and was granted
only following an adjournment of the motion to
permit the plaintiffs to obtain further evidence
and essentially recast their case.

Painting an Unsettling Landscape, note 1 supra
at pp. 32-33.

See Hafichuk-Walkin et. al. v BCE Inc. et.

al., 2016 MBCA 32; Bancroft-Snell v Visa
Canada Corporation, 2015 ONSC 7275; Cohen
v LG Chem Ltd., 2015 QCCS 6463, Option

49

50
51

52

53

55

56

57

58

59

Consommateurs v Panasonic Corporation,
QCCS File numbers 500-06-00703-146 and
500-06-00704-144, 22 Dec 2015, unreported.

Painting an Unsettling Landscape, note 1 supra
at pp. 32-33.

Id. at p. 32.
Endean v British Columbia, 2016 SCC 42.

Painting an Unsettling Landscape, note 1 supra
at p. 33. Although a CBA Task Force is working
on a protocol for contested proceedings, the
protocols are not legislation and may or may
not be adopted by the relevant courts.

Class Proceedings Act, SA 2003, c. C-16.5 at
ss. b(6)-(8) and 9.1; The Class Actions Act, SS
2001, c. C-12.01 at ss. 4 (re notice and right to
appear), 6(2)-(3) and 6.1.

Babin v Bayer Inc, et al, 2017 ONSC 3200, at
para. 34.

Class Proceedings Act, 1992, S.0. 1992, c. 6,
s. 22(1).

See Crisante v DePuy Orthopaedics, 2013
ONSC 5186 at para 63; Boulanger v Johnson &
Johnson Corp., (2007) O.J. No. 2766 at para 5;
Endean v Canadian Red Cross Society, (1997)
B.C.J. No. 1209 (B.C.S.C.) at para 71, rev'd in
part on other grounds (1998) B.C.J. No. 724
(B.C.C.A).

Bentham IMF. “Litigation Funding Roundtable:
The Canadian Perspective” (2016) available

at https://www.benthamimf.ca/docs/default-
source/default-document-library/white_paper.
pdf?sfvrsn=4.

Painting an Unsettling Landscape, note 1 supra
at pp. 34-35. For the most recent statement in
Ontario regarding the requirements for court
approval of TPLF, see Houle v St Jude Medical,
Inc et al., 2017 ONSC 5129. However, there
are no appeal court decisions in Ontario on
these requirements as yet.

Schneider v Royal Crown Gold Reserve Inc,
2016 SKQB 278 (CanlLll).

Recipe For Reform



60

61

62

63

64

65
66

67

Berg v. Canadian Hockey League, et al., 2017
ONSC 2608 (CanlLll) at paras. 15-22; see also
reference to “with appropriate redactions” in
Houle v St Jude Medical, Inc et al., 2017 ONSC
5129 at para. 74.

See Lisa Rickard and Mark Behrens,

“Transparency needed as third-party litigation

funding enters the mainstream” (IADC

Committee Newsletter 2016), (noting that

while proponents of TPLF assert that the 68
practice promotes access to justice, the
practice can fuel the filing of weak or meritless
claims. “Funders are willing to speculate on
such cases if the case will prove cheaper for

a business to settle than to spend exorbitant
sums to litigate, even if the business has valid
defenses”). 70

69

Roth v Alberta (Minister of Human Resources
and Employment), 2005 ABQB 505; Hayes v
City of Saint John (April 19, 2016) (SCJ-533-
2013) (N.B.Q.B.); Schneider, note 61 supra.

72
See “Third Party Litigation Funding (TPLF)”

(U.S. Chamber Institute for Legal Reform,

2016) http://www.instituteforlegalreform.com/ 73
issues/third-party-litigation-funding?p=2. See

also Lisa Rickard and Marx Behrens, supra note

61, where the authors note that courts need

to know about the presence of a third party

in the litigation to determine how to impose
sanctions or other costs for misconduct, if

necessary.

Painting an Unsettling Landscape, note 1 supra
at p. 30.

R.S.0. 1990, c. L.8.

See for example, R.R.0. 1990, Reg. 194: Rules
of Civil Procedure, Rule 56.01(1).

Logan v Canada (Minister of Health) (2004),

71 OR (3d) 451 (CA), cited with approval in

Canadian Imperial Bank of Commerce v Green, 74
2015 SCC 60 at para 61. This interpretation of

the Act has created an anomalous situation

whereby dismissal of the certification motion
does not end the tolling of the limitation period
for class members other than the named
plaintiff: see Ragoonanan v Imperial Tobacco
Canada Limited, 2011 ONSC 6187. If the
interpretation is truly what the government
intended, then dismissal of the certification
motion should be added to section 28 of the
CPA as an event that ends tolling.

See for example, Class Proceedings Act,
[RSBC 1996], c. 50 at s. 39.

Limitations Act, 2002, S.0. 2002, c. 24, Sched.
B at ss. 4, 5(1)(2) and 18. Its application in the
class proceedings context has not been the
subject of a reported decision.

See Painting an Unsettling Landscape, note 1
supraatp. 7.

R.R.0. 1990, Reg. 194: Rules of Civil
Procedure, at Rule 48.14(1.1), as amended.

See Warner v Smith & Nephew Inc., 2016
ABCA 223 at para 72.

See for example Hafichuk-Walking et. al.

v BCE Inc. et. al., 2016 MBCA 32, where

class counsel commenced a proposed

national class action in Saskatchewan in 2004
against almost all of the Canadian wireless
telecommunications companies with regard to
system access fees. The same action was then
filed by the same class counsel in eight other
jurisdictions with similar claims and overlapping
class members. The Manitoba Court of Appeal
concluded that class counsel never had the
intention to pursue the claims filed elsewhere
than Saskatchewan, which remained “dormant
for 10 years in the pleadings stage...until the
(defendants) successfully moved to have the
proceedings unconditionally stayed by the
motion judge as an abuse of process”.

Berry v Pulley, 2011 ONSC 1378 at paras
86-89.

@ U.S. Chamber Institute for Legal Reform
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