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Introduction and Executive Summary
In recent years, class action litigation in Canada has become 
commonplace, growing or threatening to grow in frequency in 
many areas of law, resulting in an increasingly favorable 
environment for class actions and many substantial and high 
profile settlements.1 While many accept that class actions will be 
part of the litigation landscape in Canada for the long term and can 
be an appropriate procedural vehicle in some cases, they also 
come with significant costs, particularly when class actions are 
commenced that have little or no merit but the pressures on 
companies to settle the cases are substantial.2  

In addition to the economic and reputational 
risks for businesses that find themselves 
defending class proceedings, the economic 
costs of class action litigation may ultimately 
be felt by shareholders (in the form of 
reduced stock value),3 consumers (in the 
form of increased prices and lessened 
or delayed innovation),4 and employees 
(in the form of diverted time addressing 
litigation, and potential salary or job cuts in 
extreme cases).5 These consequences raise 
serious concerns that many aspects of and 
developments in the class action regimes 
in Canada impose unwarranted burdens on 
defendants and the courts, at the ultimate 
expense of shareholders, taxpayers and 
consumers.

The often stated objectives of class 
proceedings are to promote access to 
justice, judicial economy and behavior 

modification. With respect to the first 
and perhaps most important of these 
objectives, the Supreme Court of Canada 
has expressly stated that ‘‘access to 
justice’’ requires access to just results, 
not simply access to the legal process 
for its own sake.6 While many writers 
in this area focus their remarks on the 
importance of substantive justice for 
claimants (class members), some have 
emphasized the obvious—that defendants, 
as well as plaintiffs, are entitled to access 
to justice; in other words, access to just 
outcomes,7 in the form of a final judgment 
or a settlement. However, many aspects 
of the class actions regime, including 
low certification standards, asymmetrical 
certification appeal rights (including the 
ability of plaintiffs to reframe their case 
for certification on appeal), a sometimes 
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unbalanced application of the loser pays 
costs regime, and the increasing availability 
of third party litigation funding, raise 
questions about whether class actions fairly 
achieve access to justice.

To understand whether class proceedings 
legislation was “working as intended”, 
the Ontario government asked the 
Law Commission of Ontario (LCO) to 
engage in a comprehensive review of the 
Ontario Class Proceedings Act, 1992 and 
experiences with that legislation since it 
came into force in 1993.8 Given Ontario’s 
status as a leader in this area, many thought 
that the LCO’s recommendations and any 
subsequent action taken by the Ontario 
government could influence reforms in 
other Canadian provinces and territories. 

Unfortunately, the LCO review process 
was placed on an indefinite hold, with no 
meaningful activity on the review for more 
than two years. However, many troubling 
trends have continued apace in class 
proceedings in Ontario and other Canadian 
provinces. One judge in Quebec recently 

went so far as to suggest that the Quebec 
legislature should reconsider the usefulness 
of the authorization (certification) step.9 

There is now renewed interest in this issue, 
with the LCO announcing on September 22, 
2017, that it was launching a project entitled 
“Class Actions: Objectives, Experience and 
Reforms”, with consultations expected 
to begin in late 2017 and a report to be 
released in late 2018.

As this paper will describe in more detail, 
specific reforms10 are needed to achieve 
the overarching goals of:

a.	� Discouraging the commencement of 
frivolous, meritless, or overly broad class 
proceedings; 

b.	� Encouraging the timely and fair 
resolution or adjudication of class 
proceedings; and 

c.	� Ensuring that the costs of class action 
litigation are fairly distributed among 
plaintiffs, defendants, and others with 
interests in the litigation.11

Accordingly, this paper describes a dozen 
procedural reforms that address certification 
standards, appeals, overlapping cases, tolling 
of limitations, third party litigation funding 
transparency, and several other topics.

While these recommended reforms focus 
on the Ontario Class Proceedings Act, they 
are equally warranted in other provinces 
with similar provisions in their class action 
legislation. The recommended reforms are 
as follows: 

1.	� Add a merits assessment as a criterion 
for class certification.

2.	� Require plaintiffs to demonstrate by 
evidentiary proof that the criteria have 
been met on a balance of probabilities.

“While many writers in this 
area focus their remarks on the 
importance of substantive 
justice for claimants (class 
members), some have 
emphasized the obvious—that 
defendants, as well as plaintiffs, 
are entitled to access to justice; 
in other words, access to just 
outcomes, in the form of a final 
judgment or a settlement.”
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3.	� Require judges to consider 
management of individual cases 
instead of certifying a class action 
where the number of potential 
claimants is small.

4.	� Establish symmetrical appeal rights. 

5.	� Preclude plaintiffs from amending class 
definitions and common issues on 
appeal.

6.	� Adopt provisions to address 
overlapping class proceedings in 
multiple provinces. 

7.	� Require that by default the costs of 
notice of certification be borne by  
the plaintiff.

8.	� Codify transparency and other 
requirements for third party litigation 
funding.

9.	� Provide that tolling of limitation period 
commences only when the claim is 
certified, but is retroactive to the date 
the claim commenced. 

10.	� Toll limitation periods for defendants’ 
contribution and indemnity claims from 
the date the class members’ claims are 
tolled until the date when the identities 
of class members can be discovered.

11.	� Provide for automatic dismissal of class 
proceedings for want of prosecution. 

12.	� Permit defendants to make offers to 
settle the claims of a sub-group of class 
members at any time post-certification.
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Reform Recommendation #1  
Add a merits assessment to the class certification criterion, 
requiring a reasonable possibility of success. 
A putative class action plaintiff should be 
required to make a modest showing that 
the proposed class action has some merit 
at the certification stage. Based on positive 
experience with the leave requirement for 
secondary market securities class actions in 
the Ontario Securities Act, the threshold test 
for certification of class actions of all types 
should include a requirement that “there is a 
reasonable possibility that the action will be 
resolved at trial in favour of the class”.

The Supreme Court of Canada has 
affirmed that, under the existing class 
action legislation, “the threshold [for 
class certification] is a low one” and that 
the court is not permitted to consider 
the merits of the plaintiffs’ claims when 
deciding whether to certify a proposed 
class action.12 

The lower the certification threshold, the 
higher the risk of meritless and extortionate 
class actions being brought, with the 
goal of extracting unjust settlements. 
While class actions are proceeding to 
common issues trials in Canada with 
more frequency,13 it remains the case 

that most class actions never reach a trial 
on the merits. Defendants come under 
considerable pressure to settle class 
actions for reasons extraneous to their 
merit, or on terms that are disproportionate 
to the merits of the actions. Factors 
contributing to settlement pressure include 
the size of potential damages exposure, 
the enormous economic costs of defending 
a class proceeding, and the inherent 
reputational pressure from publicity 
surrounding many class proceedings.14  

Some provinces, including Ontario, have 
implemented a “loser pays” costs system 
as a mechanism to try to discourage 
frivolous class actions.15 However, no 
common law province has implemented any 
form of merits threshold in its certification 
criteria.16 There are several reasons why the 
loser pays costs rule—in those provinces 
that have implemented it—is insufficient 
alone to address the risk of “strike suits” 
with little or no merit. First, with a low 
certification threshold, plaintiffs are unlikely 
to be deterred by the prospect of a costs 
award at the certification stage, because 
so many actions in which certification has 

“ The lower the certification threshold, the higher the risk of 
meritless and extortionate class actions being brought, with the 
goal of extracting unjust settlements.”
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been sought have ultimately been certified. 
Second, many class actions have received 
third party funding (discussed further 
below), and the funder has taken on the 
plaintiff’s exposure to the loser pays costs 
award. Third, so long as the overwhelming 
majority of certified actions ultimately settle, 
the prospect of an adverse costs award 
following a merits adjudication will not be 
as effective a deterrent. Finally, the risk of 
strike suits is even higher in other provinces 
that have adopted a “no costs” regime for 
class proceedings, such as British Columbia. 

While recognizing that a certification 
motion is a procedural motion and that it 
precedes discovery, some analysis of the 
merits of a proposed class action should be 
mandated at the certification stage to weed 
out weak claims early. A proposed class 
action may be meritless either because 
it has no likely prospect of success on its 
facts, or because it is not suitable for class 
treatment, even though there may be some 
small group of individuals with viable claims 
against the defendant. A higher certification 
threshold is necessary to ensure that 
substantive justice is not sacrificed in 
pursuit of the access to justice objectives 
of class proceedings legislation.

Legislated certification criteria should 
be amended to include a preliminary 
merits assessment similar to the one 
conducted to pursue a secondary market 
misrepresentation claim under the securities 
legislation in Ontario and Quebec. Under 
that legislation, in order to obtain leave to 
pursue such an action, the court must be 
satisfied that there is a reasonable possibility 
that the action will be resolved at trial in 
favour of the plaintiff.17 This criterion is 
assessed on the basis of affidavits filed 
by both the plaintiff and the defendant 
and does not require any pre-certification 

discovery.18 This leave requirement in 
securities legislation applies in addition to 
the usual “loser pays” costs rule in Ontario.

Theratechnologies Inc. v 121851 Canada 
Inc.19 and Canadian Imperial Bank of 
Commerce v Green 20 are two recent 
decisions of the Supreme Court of Canada 
considering this leave requirement, and 
are instructive on why and how they could 
be applied generally to class actions. After 
noting the “depth of public concern” about 
entrepreneurial litigation and the necessity 
for measures to prevent “strike suits” in 
the securities class action context—that 
is, “meritless actions launched in order 
to coerce targeted defendants into unjust 
settlements”21—the Supreme Court held 
that the “[leave] threshold should be more 
than a ‘speed bump’…. In other words, to 
promote the legislative objective of a robust 
deterrent screening mechanism so that 
cases without merit are prevented from 
proceeding, the threshold requires that 
there be a reasonable or realistic chance 
that the action will succeed”.22 In Green, 
the Supreme Court commented that the 
leave threshold in the Ontario Securities 
Act 23 reflected a deliberate weighing of 
the interests of potential plaintiffs and 
defendants and, in turn, a balance between 
deterrence and compensation.24 

Experience with securities class actions 
in Ontario to date indicates that the 
requirement for a modest merits 
assessment has not discouraged the 
pursuit of claims with merit, or prevented 
class proceedings from being pursued 
by class counsel who believe that they 
have some merit. A 2017 NERA Economic 
Consulting study found that the number 
of securities class action lawsuits filed 
in Canada more than doubled in 2016 
compared to the year before.25 
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There would be considerable benefit to 
requiring a putative class action plaintiff 
to make a modest showing that the 
proposed class action has some merit at 
the certification stage. Such a requirement 
would provide a mechanism to weed out 
proposed class actions that are doomed 
to fail if they proceed to trial and would 
help deter the commencement of such 
claims in the first place. It would also give 
a certification judge a more meaningful 
opportunity to narrow a putative class action 
by refining the proposed class definition and 
common issues to properly reflect what 
is really in issue, in those cases that have 
enough merit to warrant certification. 

While summary judgment is becoming an 
increasingly useful tool in facilitating the 
efficient adjudication of some class actions 
on their merits,26 summary judgment is 
not a proper substitute for a meaningful 
screening of proposed class actions at the 
certification stage. First, many judges will 
not entertain summary judgment motions 
prior to the certification hearing,27 forcing 
defendants to incur the time and costs of 
the certification motion, even in cases that 
have little or no merit. Second, despite 
some case law suggesting that discovery 
is not a prerequisite for a summary 
judgment motion,28 class counsel may 

well be allowed to proceed with discovery 
before the summary judgment motion 
is heard, adding greatly to the delay and 
expense of the proceeding. With an early 
merits assessment as part of certification, 
defendants would not need to bring 
expensive and lengthy summary judgment 
motions to dismiss unmeritorious claims, 
and potentially provide extensive pre-motion 
discovery. By way of example, in one recent 
pharmaceutical class action, the defendant 
was successful in dismissing the action 
prior to certification on the grounds that 
there was insufficient evidence of general 
causation; however, extensive documentary 
production occurred prior to the motion.29 

Experience has shown that a class 
action is just as important and potentially 
problematic whether it relates to a 
secondary market securities transaction 
or any other area of law. The rationale in 
Theratechnologies for the leave test applies 
equally to other types of class actions. 
Disposing of all types of class actions with 
little or no merit early in the case, before 
significant expense and inconvenience is 
incurred by all parties and the courts, will 
promote and better balance the judicial 
economy, deterrence, and the access to 
justice objectives of class action legislation.

“ There would be considerable benefit to requiring a putative class 
action plaintiff to make a modest showing that the proposed class 
action has some merit at the certification stage. Such a requirement 
would provide a mechanism to weed out proposed class actions that are 
doomed to fail if they proceed to trial and would help deter the 
commencement of such claims in the first place.”
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Reform Recommendation #2 
Impose an evidentiary burden on the plaintiff, requiring the plaintiff 
to affirmatively demonstrate by evidentiary proof that the 
certification criteria have been met on a balance of probabilities. 

Presently, Canadian class proceedings 
legislation does not expressly address the 
evidentiary burden on a certification motion. 
The Supreme Court of Canada has affirmed 
that the evidentiary standard is low, requiring 
the plaintiff to only show “some basis in 
fact”—practically speaking, some basis in 
the admissible evidence—that each of the 
certification criteria (other than the criterion 
that the pleadings disclose a reasonable 
cause of action) is met.30 At the certification 
stage, the Court is not required to resolve 
conflicting facts and evidence,31 and as 
discussed above, must refrain from delving 
into the “merits” of the underlying claims.

At a minimum, the legislation should be 
amended to align the certification threshold 
with the framework set out by the United 
States Supreme Court in Wal-Mart Stores, 
Inc. v. Dukes.32 The plaintiff should be 
required to “affirmatively demonstrate 
compliance” with the certification criteria 
by evidentiary proof that the certification 
criteria have been met on a balance of 
probabilities (not just “some admissible 
evidence”)—the burden of proof applied in 
most other civil proceedings. Additionally, 
the certification judge should be 
empowered to weigh and resolve conflicts 
in the evidence filed on a certification 

“ The plaintiff should be required to ‘affirmatively 
demonstrate compliance’ with the certification 
criteria by evidentiary proof that the certification 
criteria have been met on a balance of probabilities 
(not just ‘some admissible evidence’)...”
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motion, to enable a “rigorous analysis” 
of the record to determine whether the 
certification criteria have been met.

The need for a higher evidentiary threshold 
is most palpable in cases involving issues 
of general causation or class-wide loss. In 
a trilogy of cases in the indirect purchaser 
context,33 the Supreme Court of Canada 
held that a harm or loss-related issue 
should not be certified unless a plaintiff 
can adduce some credible and plausible 
evidence that there is a method by which 
impact can be proven on a class-wide 
basis.34 This principle was applied in the 
product liability context, when the BC Court 
of Appeal set aside certification of a class 
action on the basis that the plaintiff had 
not provided evidence of a methodology 
to establish that the class as a whole had 
been affected or put at risk by the drug.35 

However, the methodology requirement 
has not been consistently applied or 
interpreted in subsequent decisions,36 
largely owing to the court’s inability or 
reluctance to scrutinize expert evidence at 
the certification stage. 

As noted earlier, the certification motion 
is an important event with potential 
ramifications beyond just the motion 
itself. Certification of a class proceeding 
can have a significant economic and 
reputational impact on the defendant 
and other stakeholders. Certified class 
proceedings impose considerable burdens 
on the resources of parties and the court 
itself. The importance and costs of these 
proceedings dictate that the evidentiary 
threshold should be aligned, at a minimum, 
with the threshold used in the vast majority 
of other civil proceedings.

“ The importance and costs of these proceedings dictate that the 
evidentiary threshold should be aligned, at a minimum, with the 
threshold used in the vast majority of other civil proceedings.”
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Reform Recommendation #3 
Require judges to consider case management of individual cases 
as an alternative to certifying a class action where there are a 
small number of potential claimants.

In certifying class actions, Canadian courts 
often conclude that a class proceeding 
would be manageable and would achieve 
the objectives of class actions once they 
have found that there is a significant 
common issue to be resolved.37 However, 
that conclusion will only be tested when 
cases start to proceed through all stages of 
trial, including the individual issues stage, 
which has rarely occurred to date.38 

Currently, a class action may be certified 
with as few as two class members. 
Although cases involving small classes 
(fewer than 100 members) can be certified, 
these cases could be more easily handled 
with coordinated case management and 
discovery. Having cases coordinated within 
each province could help to address as 
yet unresolved jurisdiction, choice of law 
(limitation period) and enforcement issues. 
Nonetheless, plaintiffs’ counsel have been 
disinclined to use any procedural vehicle 
other than class actions to litigate mass 
wrongs,39 even when alternatives would 
seemingly be more efficient or cost-
effective.40

A few Canadian judges have attempted 
to direct coordinated case management 
instead of proposed class proceedings 
where there are small numbers of claimants, 
but those decisions have been overturned 
by appellate courts, citing existing 
certification standards.41 Legislative reform 
requiring the court to consider coordinated 
case management and discovery as an 
alternative to a class action, based simply on 
the nature of the case and their experience, 
would give the trial judges more discretion 
to direct procedures that will lead to the 
timely and proportionate resolution of the 
claims of the putative class.42 

“ Having cases coordinated 
within each province could help  
to address as yet unresolved 
jurisdiction, choice of law 
(limitation period) and 
enforcement issues.”
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Reform Recommendation #4  
Make appeal rights symmetrical, allowing defendants to appeal 
as of right. 

In Ontario, the problems posed by low 
certification standards are compounded 
by asymmetrical appeal rights following a 
certification decision, allowing a plaintiff 
to appeal “as of right” while a defendant 
must first obtain leave to appeal.43 Other 
provinces have symmetrical appeal rights, 
with the same appeal routes for both 
plaintiffs and defendants. In this regard, 
Ontario is an outlier. In Ontario, many of 
the defendants’ applications for leave are 
denied, delaying or preventing appellate 
consideration of issues important to 

defendants, while issues raised by plaintiffs 
get an automatic review. 

Given the importance of the certification 
motion, and the fact that so many cases 
settle after certification, certification is 
equally important to both sides and fairness 
demands that they should have the same 
rights of appeal. There is no principled 
reason for asymmetrical appeal rights, and 
the Ontario class action legislation should 
be amended to provide equal rights of 
appeal for both plaintiffs and defendants.

“ Other provinces have symmetrical appeal rights, with the 
same appeal routes for both plaintiffs and defendants. In this 
regard, Ontario is an outlier.”
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Reform Recommendation #5  
Preclude plaintiffs from materially amending class definition and 
common issues on appeal.

It has become increasingly common for 
class action plaintiffs who have been denied 
certification at first instance to substantially 
re-cast the proposed class action on appeal, 
usually by amending the proposed class 
definition and list of common issues. While 
appellate courts in Ontario have noted that 
raising entirely new issues on appeal is 
generally not an acceptable practice, they 
seem to have given more latitude to plaintiff 
appellants to change their positions in class 
proceedings.44 The Ontario Court of Appeal 
has commented that “class proceedings 
evolve as they work their way through the 
court system” and therefore, “there must 
be some latitude for consideration of issues 
not raised at first instance provided that the 
other party is afforded procedural fairness”.45  

Unfortunately, this practice encourages 
plaintiffs (especially when funded, and 

indemnified for costs) to use a shotgun 
approach at the certification stage, with little 
downside, knowing they can take a more 
moderate and focused approach on appeal, 
with the benefit of the certification judge’s 
findings. This certainly does not promote 
fairness or efficiency for the parties, or 
the certification judge for that matter. This 
practice also undermines the goal of judicial 
economy, as the appeal court is essentially 
called upon to engage in a de novo review of 
the certification criteria, rather than apply the 
more limited standards of review ordinarily 
applicable to appeals. 

Even in cases where a costs order is made 
in the court below, partial indemnity costs 
do not fully compensate the defendants for 
the wasted time and expense of the original 
motion.46 Moreover, the defendants will 
also have been deprived of the opportunity 

“ [T]he defendants will also have been deprived of the 
opportunity to consider consenting to (or not opposing) the 
narrowed class and common issues, potentially avoiding altogether 
the costs, inconvenience, and judicial resources of an opposed 
certification motion.”
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to consider consenting to (or not opposing) 
the narrowed class and common issues, 
potentially avoiding altogether the costs, 
inconvenience, and judicial resources of an 
opposed certification motion.

Legislative reform is appropriate to require 
the plaintiffs to: (1) abandon their appeal 
if one has been brought, and return to 
the judge hearing the class certification 
motion; and (2) pay the defendants’ 

partial indemnity costs of the original 
certification motion, if they wish to 
amend their proposed class definition or 
common issues, with adequate time for 
the defendants to consider and respond to 
the amendments. This modification would 
encourage more preparation and efficiency, 
resulting in greater access to justice (as 
costs are reduced) and a better use of court 
resources, and is fairer to defendants. 
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Reform Recommendation #6 
Adopt provisions similar to Saskatchewan regarding multi-
jurisdiction class actions to facilitate better coordination of 
overlapping cases in different provinces.

The problem of overlapping class 
proceedings in different provinces has vexed 
both plaintiffs and defendants throughout 
the history of class proceedings in Canada.47 
Given the limited jurisdiction of Canada’s 
Federal Courts, most civil litigation must 
be brought in provincial superior courts. It 
is not uncommon for there to be multiple 
class actions commenced in different 
provinces concerning the same subject 
matter, seeking certification of proceedings 
with overlapping class definitions. Despite 
judicial criticism of some plaintiffs’ counsel 
who tactically file overlapping proceedings 

across the country,48 class action defendants 
are still often left fighting a battle on multiple 
fronts in the absence of clearer mechanisms 
for coordination.49

While the Canadian Bar Association (CBA) 
adopted a protocol for the settlement of 
multi-jurisdictional class actions,50 and 
the Supreme Court of Canada recently 
confirmed that provincial superior court 
judges could physically sit together outside 
a particular judge’s own jurisdiction, in 
order to conduct a settlement hearing in 
a multi-jurisdictional class action,51 there 

“ [T]here is currently no protocol that would 
allow for coordination of overlapping class actions 
in multiple provinces, outside of the settlement 
context. This is left to the discretion of the 
individual judges in each province managing the 
parallel class actions, who may or may not have 
the same views of the matter.”
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is currently no protocol that would allow 
for coordination of overlapping class 
actions in multiple provinces, outside 
of the settlement context. This is left to 
the discretion of the individual judges in 
each province managing the parallel class 
actions, who may or may not have the 
same views of the matter.52 

Alberta and Saskatchewan both have 
provisions in their class proceedings 
legislation to empower the court to 
certify a multi-jurisdictional class action 
(creating resident and non-resident 
subclasses as appropriate), or to stay 
a class proceeding in the province in 
favour of a multi-jurisdictional proceeding 
in another province.53 Where there is a 

multi-jurisdictional class action underway 
in another province, these provisions 
expressly require the court to consider 
whether it would be preferable for the 
claims of some or all of the proposed 
class to be resolved in that other action. A 
judge in Ontario recently cited a Uniform 
Law Commission report that was the 
impetus for the Saskatchewan and Alberta 
provisions when considering whether to 
allow a multi-jurisdictional class action to 
proceed in Ontario,54 and legislative reform 
to adopt similar provisions in Ontario (as 
well as in other provinces that do not have 
those provisions yet) should be enacted to 
provide clear direction to the Ontario courts 
in the future and facilitate better and more 
efficient coordination of overlapping cases.
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Reform Recommendation #7  
Require that by default the costs of notice of certification of the 
class action be borne by the plaintiff.

The Ontario class action legislation currently 
provides that the court may make any 
order it considers appropriate concerning 
the costs of various notices required to be 
given in a class action, including the notice 
of certification of the class action, and may 
apportion such costs among the parties.55 It 
does not say that a defendant who has not 
yet been found liable in a class action should 
pay for the costs of the certification notice, 
and yet defendants have often been ordered 
to do so when an action has been certified.56 
In essence, the defendant has been required 

to pay for the “privilege” of being sued, and 
it is unclear whether those costs would be 
recoverable under the “loser pays” costs 
regime if the defendant was later successful 
in defending the lawsuit. 

The unfairness of these decisions is 
obvious. Class action legislation should 
be amended to expressly provide that 
the costs of the certification notice, and 
any other notice to class members in 
advance of a decision in their favour on the 
merits, should, by default, be borne by the 
representative plaintiff.

“ In essence, the defendant has been required to pay for the 
‘privilege’ of being sued, and it is unclear whether those costs would 
be recoverable under the ‘loser pays’ costs regime if the defendant 
was later successful in defending the lawsuit.”
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Reform Recommendation #8 
Codify transparency and other requirements in relation to third 
party litigation funding.

Over the last decade, plaintiffs have 
increasingly turned to third party litigation 
funders who have no connection to the 
dispute to finance class action litigation.57 
Although Canadian class proceedings 
legislation does not currently address 
the issue of private third party litigation 
funding (TPLF), such funding arrangements 
have been approved by provincial courts 
in several class proceedings. In doing so, 
courts have ruled that TPLF arrangements 
are not per se champertous or illegal, 
although several lower courts have ruled 
that they must be promptly disclosed to 
and approved by the court, and have set 
forth requirements for court approval, 
including notice to the defendant of the 
motion for approval.58 

While Ontario courts on a number of 
occasions called for disclosure of the 
funding agreement to the defendants as 
well, not all courts in Canada have taken 
that approach,59 and one judge in Ontario 
recently indicated that there could be cases 
where the defendants should not have full 
access to the funding agreement.60 Since 
TPLF is becoming more common, the 
rules with respect to the practice remain 
unclear. Funding, if not closely policed, can 
create negative incentives in class actions 
to file cases of dubious merit but with 
the potential for huge returns; to prolong 
litigation and drive up settlement values; 
and to cede control of the litigation from 

the plaintiffs. Reforms should be made to 
class action legislation, including Ontario’s, 
to provide clear rules and restrictions on its 
use, and procedures to review compliance 
with the rules. 

In particular, the legislation should contain 
safeguards that discourage third party 
funders from “stirring up” class actions of 
dubious merit. For instance, a third party 
funder might be incentivized to fund a 
class proceeding of questionable or even 
no merit, likely in exchange for the right 
to claim a higher proportion of an award 
or settlement, with the expectation that 
extraneous pressures will force defendants 
to settle.61 To that end, the rules should 
ensure that successful defendants are able 
to recover their costs from the funders in 
funded actions. 

Furthermore, the recovery expectations 
of third party funders may drive up the 
costs of resolving cases or become an 
impediment to early resolution. At present, 
funders, unlike lawyers, owe no fiduciary 
duties to the claimants in their cases. It 
is critical that funders be charged with 
avoiding conflicts of interest and permitting 
plaintiffs to control decision making over 
issues such as when to settle and for 
how much. At least a handful of TPLF 
arrangements have been approved by 
courts in Canada on an ex parte basis, 
without any notice or disclosure to the 
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defendants, or approved on the basis of a 
sealed record. In these cases, the courts 
have been forced to make decisions on 
the appropriateness of the proposed TPLF 
arrangements without the benefit of any 
submissions from the defendants, whose 
interests are also clearly affected.62 

To date, TPLF arrangements have been 
evaluated and approved on a case-by-case 
basis by the courts. Given the risk of abuse 
of TPLF arrangements, there is a clear need 
for both court oversight and transparency.63 
In light of the experience to date, some 
basic criteria for the approval of TPLF 
should be codified in the class proceedings 
legislation, including at a minimum that: 

a.	� Funding arrangements should be 
promptly disclosed to both the court 
and defendants and cannot be the 
subject of a claim for privilege; 

b.	� The court must be satisfied that the 
funder did not initiate and will not be 
controlling the litigation; 

c.	� The funding must be necessary 
to ensure access to justice in the 
circumstances of the particular case; 

d.	� The funder must be financially able to 
satisfy an adverse costs award in the 
litigation; 

e.	� Any compensation to be provided to 
the funder under the arrangement must 
be fair and reasonable having regard for 
the objectives of the class proceedings 
legislation; 

f.	� The representative plaintiff must have 
had independent legal advice on the 
counsel retainer and third party funding 
agreement; and 

g.	� To the extent that confidential 
information may be provided to the 

funder over the course of the litigation, 
the funder must keep the information 
confidential and be subject to the same 
confidentiality rules and orders as the 
representative plaintiff.

Class proceedings legislation should also 
provide mechanisms for a successful 
defendant to enforce a costs award directly 
against any third party litigation funder that 
has indemnified the representative plaintiff 
for any adverse costs award. 

Generally, only the representative plaintiff(s) 
are liable to pay a costs award made in 
favour of a defendant, in provinces where 
costs are available in class proceedings.64 In 
practice, many representative plaintiffs are 
indemnified by class counsel or a third party 
funder against the risk of an adverse costs 
award, as few are in a position to bear the 
risk of an adverse costs award in complex 
litigation themselves. The defendant, 
however, may not have any right to enforce 
a costs award directly against a person that 
has indemnified the representative plaintiff. 

A successful defendant may therefore 
find itself in the unenviable position of 

“ Class proceedings 
legislation should also provide 
mechanisms for a successful 
defendant to enforce a costs 
award directly against any 
third party litigation funder 
that has indemnified the 
representative plaintiff for any 
adverse costs award.”
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trying to enforce a costs award against an 
individual representative plaintiff, possibly 
through insolvency proceedings that may 
have negative impacts on that person 
beyond just the costs award, in order to 
ultimately recover the costs award from 
the indemnitor. Even in provinces that 
have a “loser pays” costs rule for class 
actions, that rule loses the salutary effect 
of discouraging meritless or otherwise 
unwarranted class actions unless the 
indemnitor actually makes decisions on 
whether to indemnify based on the merits 
of the case (which some may not, as 
discussed above).

There is some precedent for a direct right 
of action in Ontario, where some class 
actions are funded by a Class Proceedings 
Fund established by statute to provide 
indemnity for disbursements incurred by 
class counsel, and to assume responsibility 
to pay any adverse cost award made 

against a representative plaintiff in cases 
that it has approved for disbursement 
funding. Although Ontario’s Class 
Proceedings Act provides that cost awards 
in favour of a defendant are enforceable 
only against the representative plaintiff, the 
Law Society Act 65 provides a direct right of 
action by the defendant against the Class 
Proceedings Fund in actions that it funds. 
The same right should be introduced as 
against third party litigation funders, who 
are no differently situated than the Class 
Proceedings Fund in this respect. 

Class proceedings legislation should also 
be amended to provide that a defendant 
may obtain an order for security for costs 
against a third party litigation funder, where 
the funder (rather than the representative 
plaintiff) meets any of the criteria set out 
in the provincial rules of court, such as 
where the funder is located outside of the 
jurisdiction.66 
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Reform Recommendation #9 
Amend limitation tolling provisions so that tolling commences only 
when the claim is certified, but is retroactive to the date the claim 
was commenced.

Provincial class proceedings legislation 
generally makes some provision for the 
tolling of statutory limitation periods for 
putative class members’ claims. In some 
provinces, notably Ontario, New Brunswick, 
and Nova Scotia, these provisions do not 
clearly state whether that tolling begins 
with the mere issuance of a proposed class 
proceeding, or only when the proceeding 
is certified. In Ontario, the limitation period 
tolling provisions have been interpreted 
to mean that limitation periods are tolled 
in favour of class members from the 
commencement of the proceeding.67 This 
interpretation removes an incentive for 
plaintiffs’ counsel to move their cases 

forward. In practice, many uncertified 
class actions have been brought and then 
languished for several years.

In Ontario and other provinces where 
the tolling provisions are not clear, class 
proceedings legislation should be amended 
to provide that limitation periods applicable 
to class members begin tolling only once 
the action is certified, retroactively to the 
date the claim was issued. Such provisions 
are already in place in some provinces68 and 
provide incentives for plaintiffs to diligently 
prosecute cases, while still offering some 
protection for putative class members. 

Alternatively, the Ontario legislation 
could provide that the dismissal of the 
certification motion (and the expiration of 
any related appeal periods) will end the 
tolling of the limitation period. This, coupled 
with the administrative dismissal for 
delay rule suggested in Recommendation 
#11, would address the issue of inactive 
cases potentially tolling limitation periods 
indefinitely to the prejudice of defendants.

“ In practice, many 
uncertified class actions have 
been brought and then languished 
for several years.”
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Reform Recommendation #10  
Toll limitation periods for defendants’ claims for contribution and 
indemnity from the date the class members’ claims are tolled until 
the date when the identities of class members and potential 
contributors can be discovered.

Class proceedings legislation does not 
expressly address the treatment of limitation 
periods for third party contribution and 
indemnity claims (or cross claims) by 
defendants against others who may have 
contributed to class members’ alleged 
losses. In some provinces, including Ontario, 
there is a general two-year limitation period 
for the commencement of claims for 
contribution and indemnity.69 In practice, 
proposed class proceedings sometimes take 
longer than two years to reach a certification 
hearing, and discovery and final resolution of 
the common issues may take several years 
longer than that. As a result, class action 
defendants are often in a position in which 
they have to decide whether to commence 
third party and cross claims against persons 
who contributed to the loss of every 
potential class member, even before an 
action is certified. 

Prior to the individual issues phase, a 
defendant in a class proceeding often does 
not know the identities of potential class 

members, let alone have any information 
about the identities of other individuals 
whose conduct may have caused or 
contributed to the class members’ alleged 
losses. Discovery of class members other 
than the representative plaintiff is generally 
not permitted during the common issues 
phase of the proceeding, so the defendants 
must await discovery during the individual 
issues phase to identify class members 
and assess whether any third party or cross 
claims are appropriate or necessary.70 

Accordingly, and for greater certainty, class 
proceedings legislation should be amended 
to make clear that limitation periods for 
defendants to bring claims for contribution 
and indemnity are tolled starting from the 
same point in time when class members’ 
claims are tolled and continuing until 
after the determination of the common 
issues, individual class members identify 
themselves, and those individuals can 
be discovered based on the identities of 
potential contributors.

“ Prior to the individual issues phase, a defendant in a class 
proceeding often does not know the identities of potential class 
members let alone have any information about the identities of other 
individuals whose conduct may have caused or contributed to the 
class members’ alleged losses.”
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Reform Recommendation #11
Provide for automatic dismissal of class proceedings for want  
of prosecution. 

The court rules in some provinces provide 
for the automatic dismissal by the court 
staff of civil proceedings for want of 
prosecution. Typically, such rules provide 
that an action will be automatically 
dismissed if it has not been set down 
for trial or otherwise resolved within a 
specified time period, unless the court 
orders otherwise or the parties consent. 
Despite the fact that a province’s ordinary 
rules of court apply to class proceedings, 
as a matter of practice such administrative 
dismissal rules have never been applied 
to actions commenced under class 
proceedings legislation. In Ontario, the 
practice of exempting class proceedings 
from these rules was recently codified.71

As a result, many defendants are exposed 
to class proceedings in which a statement 
of claim has been served but no other steps 
have been taken to advance the action. 
Such cases may languish for years. Class 
proceedings that are started but dormant 
may have significant negative effects for 
defendants, including the need to disclose 
the litigation in financial reports and/or 
auditor’s statements, negative reputational 
impacts, decreased shareholder value, 
and the substantial costs associated with 
preservation of documents and records 
related to the litigation. The defendant and 
other stakeholders (e.g., shareholders) are 
left to bear these negative effects72 unless 
the defendant is prepared to incur the time 

and expense (and potentially more adverse 
publicity) of moving what it perceives to be 
a frivolous class action forward itself, and 
ultimately bringing a motion for dismissal 
for delay when the plaintiff does not meet 
the case management judge’s deadlines.73 

Class proceedings statutes should provide 
effective mechanisms to ensure that 
class proceedings that are not seriously 
being prosecuted by the representative 
plaintiffs are dismissed without the need 

“ Class proceedings that 
are started but dormant may 
have significant negative 
effects for defendants including 
the need to disclose the 
litigation in financial reports 
and/or auditor’s statements, 
negative reputational impacts, 
decreased shareholder value, 
and the substantial costs 
associated with preservation of 
documents and records related 
to the litigation.”
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for costly actions by the defendant. The 
most straightforward approach would be 
the enactment of specific provisions to 
provide that a class proceeding will be 
automatically dismissed for delay by the 
case management judge on the second 
anniversary of the commencement of the 
action, unless one of the following events 
occurs before then: (1) a certification 
motion record is served and the plaintiffs’ 
counsel certifies that it is complete; (2) the 
parties agree to a timetable for service of 
the certification motion record; or (3) the 
case management judge orders that the 
action should be permitted to continue 
and sets a timetable for service of the 
certification motion record. 

The amendments could also provide that 
class counsel must publish notice of the 
administrative dismissal of the action within 
two weeks of dismissal by posting a notice 
and a copy of the order on class counsel’s 
website and mailing copies directly to 
any putative class members that have 
contacted or are known to class counsel.

This process should allay any concerns 
about the interests of potential class 
members (other than the representative 
plaintiff) who may be relying on the 
existence of the class proceeding as tolling 
limitation periods. 
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Reform Recommendation #12  
Permit defendants to make offers to settle the claims of a  
sub-group of class members at any time post-certification. 

While class proceedings legislation does 
not directly address how settlement offers 
must be made or communicated to class 
members, some judges have held that 
the defendant may only communicate 
a settlement offer to the representative 
plaintiff, and the representative plaintiff is 
not obligated to inform class members of 
the settlement offer if he or she decides it 
should not be accepted.74  

Those decisions pose an obstacle to the 
early and fair settlement of class member 
claims where the defendant is prepared 
to settle the action with a sub-group of 
class members that does not include the 
representative plaintiff. In a pharmaceutical 
class action, for example, a defendant may 
be prepared to make an offer to settle 
the claims of class members who have 
experienced a specific complication after 
taking the medicine in issue. When that offer 
does not include the representative plaintiff, 
he or she does not have to pass that offer 

along to the affected class members and 
would have little motivation to do so. This is 
not only unfair to defendants, but prevents 
class members with stronger claims from 
receiving compensation in a timely way.

Class proceedings legislation should be 
amended to allow a defendant to make an 
offer to settle the claims of a sub-group of 
class members at any time after the action 
is certified, and to require a representative 
plaintiff to communicate such an offer to 
affected class members. A sub-group of 
class members should also be permitted 
to accept a settlement offer without the 
agreement of the representative plaintiff, 
subject to court approval.

Although there is no reason to believe  
that such amendments would lead to 
improper or abusive settlement offers, 
motions for directions would remain 
available to obtain the court’s guidance or 
intervention if necessary.



24U.S. Chamber Institute for Legal Reform

Conclusion
Under Canada’s federal structure, the 
national government lacks Constitutional 
authority to enact a country-wide solution. 
Thus, any reform measures must be 
enacted on a province-by-province basis. 
As a leader in class action litigation, Ontario 
is well placed to lead in enacting sensible 
reforms that will better balance its class 
action regime. 

The twelve reforms suggested in this paper 
are designed to achieve that balance. In 
particular, stronger certification standards 
which place more of a burden on plaintiffs 
to justify class treatment will go a long 
way to corralling abusive class proceedings 
at the earliest possible opportunity. 
Similarly, leveling the field for appeals, 
better managing cases with few plaintiffs 
and overlapping litigation, correlating 
tolling rules, and permitting dismissal 
as an administrative matter for failure to 
prosecute, bring balance and order to 
these cases. Otherwise, these cases often 

involve such high stakes for defendants 
that they forego litigating with legitimate 
defenses to avoid even the remote risk of 
losing a case. 

It is also important to address third party 
litigation funding, which is increasingly 
taking hold as a mechanism to bring 
these cases and is virtually unregulated. 
At minimum, mandatory transparency of 
funding arrangements is in the interest 
of the courts and parties. Funders should 
not only be required to assume the risk 
of adverse costs, but should be made 
subject to direct actions from successful 
defendants who seek to recover them. 
These provisions can only be enforced if 
courts are aware of the arrangements. 

For convenience, a summary chart of 
the proposed reforms can be found in 
the Appendix, with suggestions for 
specific modifications and amendments 
to enact them. 
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io

r 
C

ou
rt

 o
f 

Ju
st

ic
e 

as
 p

ro
vi

de
d 

in
 t

he
 r

ul
es

 o
f 

co
ur

t.

A
m

en
d

m
en

t 
o

f 
C

la
ss

	
C

la
ss

 P
ro

ce
ed

in
g

s 
A

ct
, 1

99
2,

 S
.O

. 1
99

2,
 c

. 6
D

efi
n

it
io

n
 a

n
d

 	
5 

(4
) T

he
 c

ou
rt

 m
ay

 a
dj

ou
rn

 t
he

 m
ot

io
n 

fo
r 

ce
rt

ifi
ca

tio
n 

to
  

C
o

m
m

o
n

 t
o

 A
p

p
ea

l	�
pe

rm
it 

th
e 

pa
rt

ie
s 

to
 a

m
en

d 
th

ei
r 

m
at

er
ia

ls
 o

r 
pl

ea
di

ng
s 

or
 t

o 
pe

rm
it 

fu
rt

he
r 

ev
id

en
ce

.

	�
N

o 
pr

ov
is

io
n 

ad
dr

es
se

s 
am

en
dm

en
ts

 o
n 

ap
pe

al
.

M
u

lt
i-

Ju
ri

sd
ic

ti
o

n
al

	
C

la
ss

 P
ro

ce
ed

in
g

s 
A

ct
, 1

99
2,

 S
.O

. 1
99

2,
 c

. 6
C

la
ss

 A
ct

io
n

s 
	�

N
o 

pr
ov

is
io

n 
ex

pr
es

sl
y 

ad
dr

es
se

s 
m

ul
ti-

ju
ris

di
ct

io
na

l c
la

ss
 

ac
tio

ns
.

M
ak

e 
ap

pe
al

 ri
gh

ts
 s

ym
m

et
ric

al
, a

llo
w

in
g 

a 
de

fe
nd

an
t t

o 
ap

pe
al

 a
s 

 
of

 ri
gh

t.

(R
ec

om
m

en
da

tio
n 

#4
)

A
m

en
d 

th
e 

A
ct

 t
o 

re
qu

ire
 a

 p
la

in
tif

f 
to

: (
1)

 a
ba

nd
on

 a
ny

 a
pp

ea
l i

f 
on

e 
ha

s 
be

en
 b

ro
ug

ht
, a

nd
 r

et
ur

n 
to

 t
he

 ju
dg

e 
he

ar
in

g 
th

e 
cl

as
s 

ce
rt

ifi
ca

tio
n 

m
ot

io
n 

fo
r 

re
he

ar
in

g;
 a

nd
 (2

) p
ay

 t
he

 d
ef

en
da

nt
s’

 p
ar

tia
l i

nd
em

ni
ty

 c
os

ts
 

of
 t

he
 o

rig
in

al
 c

er
tifi

ca
tio

n 
m

ot
io

n,
 if

 t
he

 p
la

in
tif

f 
w

is
he

s 
to

 a
m

en
d 

th
e 

pr
op

os
ed

 c
la

ss
 d

efi
ni

tio
n 

or
 c

om
m

on
 is

su
es

.

(R
ec

om
m

en
da

tio
n 

#5
) 

A
do

pt
 p

ro
vi

si
on

s 
si

m
ila

r 
to

 S
as

ka
tc

he
w

an
 r

eg
ar

di
ng

 m
ul

ti-
ju

ris
di

ct
io

na
l 

cl
as

s 
ac

tio
ns

:

6 
(2

) I
f a

 m
ul

ti-
ju

ris
di

ct
io

na
l c

la
ss

 a
ct

io
n,

 o
r a

 p
ro

po
se

d 
m

ul
ti-

ju
ris

di
ct

io
na

l 
cl

as
s 

ac
tio

n,
 h

as
 b

ee
n 

co
m

m
en

ce
d 

el
se

w
he

re
 in

 C
an

ad
a 

th
at

 in
vo

lv
es

 
su

bj
ec

t-m
at

te
r t

ha
t i

s 
th

e 
sa

m
e 

as
 o

r s
im

ila
r t

o 
th

at
 o

f t
he

 a
ct

io
n 

be
in

g 
co

ns
id

er
ed

 p
ur

su
an

t t
o 

th
is

 s
ec

tio
n,

 th
e 

co
ur

t s
ha

ll 
de

te
rm

in
e 

w
he

th
er

 
it 

w
ou

ld
 b

e 
pr

ef
er

ab
le

 fo
r s

om
e 

or
 a

ll 
of

 th
e 

cl
ai

m
s 

or
 c

om
m

on
 is

su
es

 
ra

is
ed

 b
y 

th
os

e 
cl

ai
m

s 
of

 th
e 

pr
op

os
ed

 c
la

ss
 m

em
be

rs
 to

 b
e 

re
so

lv
ed

 in
 

th
at

 c
la

ss
 a

ct
io

n.

(3
) F

or
 t

he
 p

ur
po

se
s 

of
 m

ak
in

g 
a 

de
te

rm
in

at
io

n 
pu

rs
ua

nt
 t

o 
su

bs
ec

tio
n 

(2
), 

th
e 

co
ur

t 
sh

al
l:

(a
) b

e 
gu

id
ed

 b
y 

th
e 

fo
llo

w
in

g 
ob

je
ct

iv
es

:

(i)
	�

en
su

rin
g 

th
at

 t
he

 in
te

re
st

s 
of

 a
ll 

of
 t

he
 p

ar
tie

s 
in

 e
ac

h 
of

 t
he

 
re

le
va

nt
 ju

ris
di

ct
io

ns
 a

re
 g

iv
en

 d
ue

 c
on

si
de

ra
tio

n;

(ii
)	�

en
su

rin
g 

th
at

 t
he

 e
nd

s 
of

 ju
st

ic
e 

ar
e 

se
rv

ed
;

(ii
i)	�

av
oi

di
ng

, w
he

re
 p

os
si

bl
e,

 t
he

 r
is

k 
of

 ir
re

co
nc

ila
bl

e 
ju

dg
m

en
ts

; a
nd

(iv
)	

pr
om

ot
in

g 
ju

di
ci

al
 e

co
no

m
y.

(b
) c

on
si

de
r 

al
l r

el
ev

an
t 

fa
ct

or
s,

 in
cl

ud
in

g 
th

e 
fo

llo
w

in
g:

(i)
	�

th
e 

al
le

ge
d 

ba
si

s 
of

 li
ab

ili
ty

, i
nc

lu
di

ng
 t

he
 a

pp
lic

ab
le

 la
w

s;

(ii
)	�

th
e 

st
ag

e 
ea

ch
 o

f 
th

e 
ac

tio
ns

 h
as

 r
ea

ch
ed

;

(ii
i)	�

th
e 

pl
an

 f
or

 t
he

 p
ro

po
se

d 
m

ul
ti-

ju
ris

di
ct

io
na

l c
la

ss
 a

ct
io

n,
 

in
cl

ud
in

g 
th

e 
vi

ab
ili

ty
 o

f 
th

e 
pl

an
 a

nd
 t

he
 c

ap
ac

ity
 a

nd
 r

es
ou

rc
es

 
fo

r 
ad

va
nc

in
g 

th
e 

ac
tio

n 
on

 b
eh

al
f 

of
 t

he
 p

ro
po

se
d 

cl
as

s;

S
U

B
JE

C
T

 M
A

T
T

E
R

	
C

U
R

R
E

N
T

 L
E

G
IS

LA
T

IV
E

 P
R

O
V

IS
IO

N
 IN

 O
N

TA
R

IO
R

E
C

O
M

M
E

N
D

A
T

IO
N
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C
o

st
s 

o
f 

C
er

ti
fi

ca
ti

o
n

	
C

la
ss

 P
ro

ce
ed

in
g

s 
A

ct
, 1

99
2,

 S
.O

. 1
99

2,
 c

. 6
N

o
ti

ce
	�

22
 (1

) T
he

 c
ou

rt
 m

ay
 m

ak
e 

an
y 

or
de

r 
it 

co
ns

id
er

s 
ap

pr
op

ria
te

 a
s 

to
 t

he
 c

os
ts

 o
f 

an
y 

no
tic

e 
un

de
r 

se
ct

io
n 

17
, 1

8 
or

 1
9,

 in
cl

ud
in

g 
an

 o
rd

er
 a

pp
or

tio
ni

ng
 c

os
ts

 a
m

on
g 

pa
rt

ie
s.

(iv
)	�

th
e 

lo
ca

tio
n 

of
 t

he
 r

ep
re

se
nt

at
iv

e 
pl

ai
nt

iff
s 

an
d 

cl
as

s 
m

em
be

rs
 in

 
th

e 
va

rio
us

 a
ct

io
ns

, i
nc

lu
di

ng
 t

he
 a

bi
lit

y 
of

 r
ep

re
se

nt
at

iv
e 

pl
ai

nt
iff

s 
to

 p
ar

tic
ip

at
e 

in
 t

he
 a

ct
io

ns
 a

nd
 t

o 
re

pr
es

en
t 

th
e 

in
te

re
st

s 
of

 t
he

 
cl

as
s 

m
em

be
rs

; a
nd

(v
)	�

th
e 

lo
ca

tio
n 

of
 e

vi
de

nc
e 

an
d 

w
itn

es
se

s.

6.
1 

(1
) T

he
 c

ou
rt

 m
ay

 m
ak

e 
an

y 
or

de
r 

it 
co

ns
id

er
s 

ap
pr

op
ria

te
 in

 a
n 

ap
pl

ic
at

io
n 

to
 c

er
tif

y 
a 

m
ul

ti-
ju

ris
di

ct
io

na
l c

la
ss

 a
ct

io
n,

 in
cl

ud
in

g 
th

e 
fo

llo
w

in
g:

(a
) a

n 
or

de
r 

ce
rt

ify
in

g 
th

e 
ac

tio
n 

as
 a

 m
ul

ti-
ju

ris
di

ct
io

na
l c

la
ss

 a
ct

io
n 

if:

(i)
	�

th
e 

cr
ite

ria
 s

et
 o

ut
 in

 s
ub

se
ct

io
n 

6 
(1

) h
av

e 
be

en
 s

at
is

fie
d;

 a
nd

(ii
)	�

ha
vi

ng
 re

ga
rd

 to
 s

ub
se

ct
io

ns
 6

 (2
) a

nd
 (3

), 
th

e 
co

ur
t d

et
er

m
in

es
 th

at
 

Sa
sk

at
ch

ew
an

 is
 th

e 
ap

pr
op

ria
te

 v
en

ue
 fo

r t
he

 m
ul

ti-
ju

ris
di

ct
io

na
l 

cl
as

s 
ac

tio
n.

(b
) a

n 
or

de
r 

re
fu

si
ng

 t
o 

ce
rt

ify
 t

he
 a

ct
io

n 
if 

th
e 

co
ur

t 
de

te
rm

in
es

 
th

at
 it

 s
ho

ul
d 

pr
oc

ee
d 

as
 a

 m
ul

ti-
ju

ris
di

ct
io

na
l c

la
ss

 a
ct

io
n 

in
 a

no
th

er
 

ju
ris

di
ct

io
n;

 

(c
) a

n 
or

de
r 

re
fu

si
ng

 t
o 

ce
rt

ify
 a

 p
or

tio
n 

of
 a

 p
ro

po
se

d 
cl

as
s 

if 
th

at
 p

or
tio

n 
of

 t
he

 c
la

ss
 c

on
ta

in
s 

m
em

be
rs

 w
ho

 m
ay

 b
e 

in
cl

ud
ed

 in
 a

 p
en

di
ng

 o
r 

pr
op

os
ed

 c
la

ss
 a

ct
io

n 
in

 a
no

th
er

 ju
ris

di
ct

io
n.

(2
) I

f 
th

e 
co

ur
t 

ce
rt

ifi
es

 a
 m

ul
ti-

ju
ris

di
ct

io
na

l c
la

ss
 a

ct
io

n,
 t

he
 c

ou
rt

 m
ay

:

(a
)	�

di
vi

de
 t

he
 c

la
ss

 in
to

 r
es

id
en

t 
an

d 
no

n-
re

si
de

nt
 s

ub
cl

as
se

s;

(b
)	�

ap
po

in
t 

a 
se

pa
ra

te
 r

ep
re

se
nt

at
iv

e 
pl

ai
nt

iff
 f

or
 e

ac
h 

su
bc

la
ss

; a
nd

(c
)	�

sp
ec

ify
 t

he
 m

an
ne

r 
in

 w
hi

ch
, a

nd
 t

he
 t

im
e 

w
ith

in
 w

hi
ch

, m
em

be
rs

 
of

 e
ac

h 
su

bc
la

ss
 m

ay
 o

pt
 o

ut
 o

f 
th

e 
ac

tio
n.

S
ee

 a
ls

o 
no

tic
e 

pr
ov

is
io

ns
 in

 s
ec

tio
n 

4.

(R
ec

om
m

en
da

tio
n 

#6
)

A
m

en
d 

th
e 

A
ct

 to
 re

qu
ire

 th
at

 th
e 

co
st

s 
of

 n
ot

ic
e 

of
 th

e 
ce

rt
ifi

ca
tio

n 
of

 
th

e 
ac

tio
n,

 a
nd

 a
ny

 o
th

er
 n

ot
ic

e 
to

 th
e 

cl
as

s 
in

 a
dv

an
ce

 o
f a

 d
ec

is
io

n 
in

 it
s 

fa
vo

ur
 o

n 
th

e 
m

er
its

, b
e 

bo
rn

e 
by

 th
e 

re
pr

es
en

ta
tiv

e 
pl

ai
nt

iff
 b

y 
de

fa
ul

t. 

(R
ec

om
m

en
da

tio
n 

#7
)

S
U

B
JE

C
T

 M
A

T
T

E
R

	
C

U
R

R
E

N
T

 L
E

G
IS

LA
T

IV
E

 P
R

O
V

IS
IO

N
 IN

 O
N

TA
R

IO
R

E
C

O
M

M
E

N
D

A
T

IO
N

 



28U.S. Chamber Institute for Legal Reform

T
h

ir
d

 P
ar

ty
	

C
la

ss
 P

ro
ce

ed
in

g
s 

A
ct

, 1
99

2,
 S

.O
. 1

99
2,

 c
. 6

Li
ti

g
at

io
n

 F
u

n
d

in
g

	�
N

o 
pr

ov
is

io
n 

ex
pr

es
sl

y 
ad

dr
es

se
s 

th
ird

 p
ar

ty
 li

tig
at

io
n 

fu
nd

in
g,

 a
lth

ou
gh

 s
ec

tio
n 

59
.1

 o
f 

th
e 

La
w

 S
oc

ie
ty

 A
ct

 a
llo

w
s 

a 
re

pr
es

en
ta

tiv
e 

pl
ai

nt
iff

 t
o 

ap
pl

y 
fo

r 
di

sb
ur

se
m

en
ts

 f
un

di
ng

 
fr

om
 t

he
 C

la
ss

 P
ro

ce
ed

in
gs

 F
un

d,
 s

ub
je

ct
 t

o 
th

e 
lim

ita
tio

ns
 a

nd
 

co
nd

iti
on

s 
ex

pr
es

se
d 

th
er

ei
n 

an
d 

in
 r

el
at

ed
 r

eg
ul

at
io

ns
.

	
La

w
 S

o
ci

et
y 

A
ct

, R
.S

.O
. 1

99
0,

 c
. L

.8
	�

59
.4

 (1
) A

 d
ef

en
da

nt
 t

o 
a 

pr
oc

ee
di

ng
 m

ay
 a

pp
ly

 t
o 

th
e 

bo
ar

d 
fo

r 
pa

ym
en

t 
fr

om
 t

he
 C

la
ss

 P
ro

ce
ed

in
gs

 F
un

d 
in

 r
es

pe
ct

 o
f 

a 
co

st
s 

aw
ar

d 
m

ad
e 

in
 t

he
 p

ro
ce

ed
in

g 
in

 t
he

 d
ef

en
da

nt
’s

 f
av

ou
r 

ag
ai

ns
t 

a 
pl

ai
nt

iff
 w

ho
 h

as
 r

ec
ei

ve
d 

fin
an

ci
al

 s
up

po
rt

 f
ro

m
 t

he
 C

la
ss

 
P

ro
ce

ed
in

gs
 F

un
d 

in
 r

es
pe

ct
 o

f 
th

e 
pr

oc
ee

di
ng

.

Li
m

it
at

io
n

 P
er

io
d

s	
C

la
ss

 P
ro

ce
ed

in
g

s 
A

ct
, 1

99
2,

 S
.O

. 1
99

2,
 c

. 6
	�

28
 (1

) S
ub

je
ct

 to
 s

ub
se

ct
io

n 
(2

), 
an

y 
lim

ita
tio

n 
pe

rio
d 

ap
pl

ic
ab

le
 

to
 a

 c
au

se
 o

f a
ct

io
n 

as
se

rt
ed

 in
 a

 c
la

ss
 p

ro
ce

ed
in

g 
is

 s
us

pe
nd

ed
 

in
 fa

vo
ur

 o
f a

 c
la

ss
 m

em
be

r o
n 

th
e 

co
m

m
en

ce
m

en
t o

f t
he

 c
la

ss
 

pr
oc

ee
di

ng
 a

nd
 re

su
m

es
 ru

nn
in

g 
ag

ai
ns

t t
he

 c
la

ss
 m

em
be

r w
he

n:

	�
(a

)	
th

e 
m

em
be

r 
op

ts
 o

ut
 o

f 
th

e 
cl

as
s 

pr
oc

ee
di

ng
;

	�
(b

)	�
an

 a
m

en
dm

en
t 

th
at

 h
as

 t
he

 e
ff

ec
t 

of
 e

xc
lu

di
ng

 t
he

 
m

em
be

r 
fr

om
 t

he
 c

la
ss

 is
 m

ad
e 

to
 t

he
 c

er
tifi

ca
tio

n 
or

de
r;

C
od

ify
 t

ra
ns

pa
re

nc
y 

an
d 

ot
he

r 
re

qu
ire

m
en

ts
 in

 r
el

at
io

n 
to

 t
hi

rd
 p

ar
ty

 
lit

ig
at

io
n 

fu
nd

in
g,

 s
uc

h 
as

 t
he

 f
ol

lo
w

in
g:

	
(a

)	�
fu

nd
in

g 
ar

ra
ng

em
en

ts
 s

ho
ul

d 
be

 p
ro

m
pt

ly
 d

is
cl

os
ed

 t
o 

bo
th

 t
he

 
co

ur
t 

an
d 

de
fe

nd
an

ts
, a

nd
 c

an
no

t 
be

 t
he

 s
ub

je
ct

 o
f 

a 
cl

ai
m

 f
or

 
pr

iv
ile

ge
; 

	
(b

)	�
th

e 
co

ur
t 

m
us

t 
be

 s
at

is
fie

d 
th

at
 t

he
 f

un
de

r 
di

d 
no

t 
in

iti
at

e 
an

d 
w

ill
 

no
t 

be
 c

on
tr

ol
lin

g 
th

e 
lit

ig
at

io
n;

 

	
(c

)	�
th

e 
fu

nd
er

 m
us

t 
av

oi
d 

co
nfl

ic
ts

 o
f 

in
te

re
st

 a
nd

 p
er

m
it 

pl
ai

nt
iff

s 
to

 c
on

tr
ol

 d
ec

is
io

n 
m

ak
in

g 
ov

er
 is

su
es

 t
ha

t 
af

fe
ct

 t
he

ir 
in

te
re

st
s,

 
su

ch
 a

s 
w

he
n 

to
 s

et
tle

 a
nd

 f
or

 h
ow

 m
uc

h;

	
(d

)	�
th

e 
fu

nd
in

g 
m

us
t 

be
 n

ec
es

sa
ry

 t
o 

en
su

re
 a

cc
es

s 
to

 ju
st

ic
e 

in
 t

he
 

ci
rc

um
st

an
ce

s 
of

 t
he

 p
ar

tic
ul

ar
 c

as
e;

 

	
(e

)	�
if 

th
e 

fu
nd

er
 g

iv
es

 a
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British Columbia v. Attorney General of British 
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10	 See Appendix.
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class proceedings legislation in place. While 
coordination between provinces is certainly 
desirable, it is generally felt that the federal 
government does not have constitutional 
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12	� Painting an Unsettling Landscape, note 1 supra 
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Laboratoires Abbott ltée, 2016 QCCS 5083.
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stakes are too high for the parties to gamble 
on a desirable outcome. By the same token, 
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that an innocent defendant will be obliged 

to join the settlement to avoid the risk of 
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merits entails”). 
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at p. 39.
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potentially affected the claims of all class 
members and, although not strictly binding on 
anyone other than the plaintiffs, were likely 
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